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"Part H recognizes the unique role that families play in 
the development of infants and toddlers with handicaps. 
It is clear from the legislative history, and from the 
requirements in Part H itself, that provision must be 
nude by States for families to play an active role in the 
planning and provision of early intervention services. " 

Preamble to notice of proposed rulemaking, 52 Federal 
Register 44352 (November 18, 1987). 
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"The Secietaiy is committed to ensuring that the families 
of [eligible] children ... are able to assume a full and 
active role in the provision of early intervention services 
to their children." 

Part H regulations. Appendix A, 54 Federal Regbter 26338 
Gune 22, 1989). 



Preface 



Public Law 99-457, enacted in 1986, added to the Education of the 
Handicapped Act a new program (Part H of the Act) designed to 
encourage states to establish comprehensive, multidisciplinary sys- 
tems of early intervention services for infants and toddlers with 
developmental delays and, at state option, those at risk of delay, and 
their families. States participating in the program were given four 
years to develop appropriate services for eligible children and their 
families. By the time they receive their f ourtih-year grant, states must 
establish procedural safeguards to protect the rights of families who 
are involved in eaily intervention systems. By the fifth year of their 
participation, states are to provide services to all eligible children and 
their families. 

The Procedural Safeguards Task Force under the aegis of the Na- 
tional Early Childhood Technical Assistance System (NEC*TAS) to 
design models for these procedural safeguards and offer states 
guidance for complying with the legal mandates. Its members are:^ 
•Ira A. Bumim, Mental Health Law Project 
•Kathleen Boundy, Center for Law and Education 

1. Organizational affiliations are provided for identification purposes only. The 
agencies with which the task force members are affiliated ^ave not necessari- 
ly reviewed or approved the recommendations in this report ^ 



GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA 



PREFACE 



•Paula Goldberg, National Parent Network on DisabUities; 

NEC*TAS; PACER Center 
•Sue Lehr, Center on Human Policy 
• Heather Bennett McCabe, former Part H Administrator, 

Georgia Department of Human Resources; Rehabilitation and 

Education for Adults and Children, Inc. 

•Patricia A. Place, National Association of State Directors of Spe- 
cial Education; NEC*TAS 

•Mary Quigley-Rick, National Maternal and Child Health 
Resource Center 

•Deborah A Ziegler, Division for Early Childhood, Council for 
Exceptional Children. 

The Task Force was formed in the fall of 1988. It held working ses- 
sions in February and September of 1989 to develop proposed 
policies. The policy recommendations reported here represent the 
members' consensus. The notes to the policies, which were prepared 
in late 1989 and early 1990, also are endorsed by the entire Task Force. 

In order to fulfill its mission, the Task Force had to address fun- 
damental questions about the role of parents in the Part H system.* 
•Should parents be encouraged to choose whether and how their 

children and family will be served by the Part H system? 
•To what extent should the Part H system respect parents' 
choices about whether and how their children and family 
should be served? 

•To what information collected, maintained or used by the Part 
H system should parents have access? 

•To what extent should parents control others' access to informa- 
tion about their child or family that is collected and maintained 
by the Part H system? 

•What procedures should parents be afforded to redress their 
grievances? 

T^he recommended policies represent our answers to these critical 
questions. They incorporate protections the Task Force believes 
every Part H system should adopt -botii to comply with the federal 



2^ The Part H regulation>define a 'parent* as 'a parent, a guardian, a penon ac- 
ting as a parent of a child, ora surrogate parent who has been [duly] ap 
pointed." (34 C.F.R. § 303.18.] The term does not irKlude the slate if the child 
is a ward of the stale. U. 
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mandate and to comport with its spirit of collaboration among parents 
and professionals. 

The policies are presented in five chapters covering (1) consent to as- 
sessment, evaluation and services, (2) notice of parents' rights and 
of proposed actions, (3) right to review and correct records, (4) con- 
fidentiality of personally identifying information, and (5) administra- 
tive procedures for resolving parents' complaints. In the near future, 
the Task Force plans to issue recommendations for implementation of 
the surrogate parent provisions of Public Law 99-457. 

Each of the five chapters is organized in the following manner for 
ease of reference. A narrative introduction describes the goals of 
the policies recommended in the chapter, the requirements imposed 
by federal law,^ and how the recommended policies elaborate or ex- 
pand upon these requirements. Immediately following each chapter's 
introduction are excerpts from Part H of the Education of the Hand- 
icapped Act (hereinafter ''the Part H statute*), the Part H regulations, 
the regulations implementing Part B of the EHA (hereinafter "Part B 
regulations''), and the regulations implementing the Family Education- 
al Rights and Privacy Act (hereinafter ''FERPA regulations''). We urge 
readers to review this statutory and regulatory material before reading 
the recommended policies. Finally, the recommended policies themsel- 
ves are presented with correspondingly numbered notes that include 
legal commentary. 

Directly after this preface is a glossary of selected legal and 
programmatic terms that appear throughout the report and its 



5! This report addresies only the federal legal t^uirements imposed by the U.S. 
Constitution, Part H of the Education of the Handicapped Act and the Part H 
reguktiona. In addition, certain other federal laws and regulations impose 
obligatiortt on agencies and poviders in the Part H system. Althou^ not 
spedficaUy aizned at regubting the activities of the Part H system, th^ 
schemes set standards for various federally assisted programs that are likely 
to serve families in the PM H system, such as Medkaid, child welfare 
programs and programs assisted through the Maternal and Oiikl Health Ser- 
vkes Bk)ck Grant and the Titte XX Social Servkes Bk)ck Gruit The Task Forc% 
has not attempted to klentify each of these legal schemes or the obligatk)ns 
they impose with respect to protecting the ri^ts of families who apply for or 
receive iervkxs. Our uivierstanding, however, is that these schemes provkle 
few, if any, protectkm for families beyond those rriand^ 
statute and regulatk>ns. Furthermoie, this report does not address legal re- 
quirements concerning prooedund safeguards that may be imposed by slate 
law. However, states are oUiged to comply with such requirements when 
they do not conflict with federal law. Most states have some state statutes, ad- 
miiustrative reguhtk>ns or judicial dedsbns that contain standards with 
whk:h the Part H system must comply reg^uding parents' consent to assess- 
ntent, evaluatkufi, or servkes; notificatktn to parents of their righ^ts ard of 
proposed actx>ns; parents' rights to examine and correct records; con^en- 
tiality of personal klentifying information; and the conduct of administrative 
hearings. 
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footnotes. More detailed definitions of some of these terms are found 
in notes to the relevant policy recommendations and in the appen- 
dices that follow the text of the report Appendix A includes informa- 
tion about the Task Force members. Appendbc B gathers in a single 
document, without narrative or notes, all the recommended policies. 
The remaining appendices describe tiie legislative history of Part H 
(Q and reproduce the entire Part H statute (D), its implementing 
regulations (E), the relevant Part B regulations (F) and the FERPA 
regulations (G). 

The Task Force welcomes comments and questions about its recom- 
mendations and legal interpretations. Comments and questioiu — 
including inquiries about work to date on surrogate parent policies — 
should be directed to Ira A. Bumim, Task Force chair, at the Mental 
Health Uw Project, 2021 L Street N.W., Suite 800, Washington D.C. 
20036; telephone (202) 467-5730; fax (202 ) 223-0409. 
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GLOSSARY 



Following are some of the terms and acronyms that appear throughout diis 
guide, for more comprehensive information about terms idated %o early interven- 
tion, see the defimti(Mts in the Part H, Part B and FERPA reguUtions (Appendices E, 
FandG). 

Case management 

Activities designed to assist and enable a recipient (under Part an eligible 
child and the child's family) to recehre the ti^tB, safeguards and services to 
which he or she is entitled (see the full defiiution in the Part H regulations, 34 
C.F.R.§ 303.6). 

Ci?.R. 

The Code of Federal Regulations, which contains the rules promulgated by the 
various federal agencies. The regulations cited here all appear in volume 34, 
(dted yis 34 C.F.R). Part 303 of 34 C.F.R. contains the Part H reguUtions (dted as 
34 CF.R. § 303); Part 300, the Part B regulations (dted as 34 C.F.R. § 300); and 
Part 99, the FERPA regulations (dted as 34 CF.R. § 99). 

EHA 

Education of the Handicapped Act, the federal spedal education law formerly 
called the Education for All Handicapped Children Act, amended in 1966 by 
Public Law 99-457 to, among other things, au ttiorize funds for states to 
develop comprehensive early intervention systems. 

Evaluation and assctament 

'Evaluation' means the procedures used to determine whether a child is 
eligiUe for services under the state's definition. "Assessment^ mea r the fmce- 
duits used to identify the eligible child's needs, the famil/s strengths and 
needs itlated to Ae child's develqment, and the services to meet these needs 
(see the fuU definition in the Part H regulations, 34 CF.R. § 303322). 

FERPA 

The Family Educational Rights and Privacy Act, a federal statute that requires 
federally supported educational programs to give parents and students access 
to students' records and the ability to correct records they believe are inac- 
curate, and prohibits 4ie broad release of student records without parents' or 
students' consent 

ICC 

The Interagency Coordinating Council Aat each state and jurisdiction par- 
tidpating in Part H must estaMish to assure coordination and coqperati<m of 
all partidpating agendes in implementing the early intervention program. 

Id. 

Id. is used in footnotes to refer to the dtation in the previous footnote. 

lEP 

The written Individualized Education Program that sdtool systems must 
develop, with parents' partidpation, to meet ttie educational needs of each 
child identified as recjuiring special education and related services. 
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IFSP 

The written Individualized Family Service Plan that the eariy intervention sys- 
tern must develop, with family paitidpation, for how it plans to meet the as- 
sessed needs of each child identified as eligible for eariy intervention services 
and of the child's family. 

Lead agency 

The agency named by the Governor to administer a state's interagency eariy in- 
tervention system, with advice and assistance by the Interagency Coordinating 
Council. 

"Part" 

A section of a law (e.g., Part H, Part B) or a regulation (e.g., Part 303 of 34 
C.F.R., which includes all of the Part H regulations). 
PartB 

The section of the Education of the Handicapped Act providing for a free ap- 
propriate public education and education-related services to all school-age 
children with handicapping conditions (ages 3-21 in most states; beginning at 
birth in some). Originally enacted in 1975 as Public Law 94-142, the Education 
for AU Handicapped Children Act 

PartH 

Part H of the Education of the Handicapped Act, enacted by Public Law 99- 
457. It establishes the early intervention program for eligible infants and tod- 
dlers up to age 3. 

Procedural safeguards 

Legal protections (including mechanisms or procedures) available to children, 
their parents and their advocates to protect their ri^ts in dealings with agen- 
cies and providers of eariy intervention services (see Section 680 of the Educa- 
tion of the Handicapped Act, codified at 23 U.S.C. § 1480 ct seq.). 

PL 99-457 

The public law number of the Education of the Handicapped Act Amendments 
of 1986, enacted by the 99th Congress. Title I of PL 99-457 established the Part 
H program. 

§and§§ 

Section(s) of a federal statute or regulations. 
U.S.C. 

United States Jode, containing the bills passed by Congress and signed into 
law by the President. The Education of the Handicapped Act is published 
("codified") in volume 20 and cited as 20 U.S.C. § 1400 ^ se^ (Section 1400 and 
numbers following). In this report, citations to Part H in footnotes are to the 
U.S. Code. The section numbers in the codification are different than the sec- 
tion numbers in the EHA itself. The copy of Part H of the EHA in Appendix D 
indicates which U.S.C. section corresponds to each section of the EHA 
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Chapter 1 



Consent to Assessment^ 
Evaluation and Services 

INTRODUCTION 



I ihe recommended policies governing consent to assessment, evalua* 



X tion and services are designed to ensure that: 

•The participation of families in the Part H system is voluntary; 
•Parents receive the information they need to make informed 
decisions about how their children and family will be served; 
and 

•States respect parenis' wishes about how their children and 
family will be served. 

The Part H statute and regulations contain three principal 
safeguards aimed at preventing coerced participation in Part H 
programs and promoting collaborative decision-making among 
parents and professionals. Under the statute and regulations: 
•Parents' written consent must be obtained before the initial 
evaluation and assessment of a child or family is conducted and 
before early intervention services are initiated; 
•The consent given by parents must be informed; and 
•Parents must receive written notice of any proposed change in 
the "identification, evaluation, or placement of the child, or the 
provision of appropriate early intervention services to the child 
and the child's family."^ Once they receive such notice, parents 
may prevent a proposed change by filing a complaint and .e- 



1. 34 C.F.R.§ 303.403(a). 
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CHAPTER 1: PARENTAL CXDNSENT 



questing a formal hearing. (Unless the state and parents agree 
otherwise, the Part H system may not make a proposed change 
while the parents' complaint is being resolved.) 

Although these are important protections, we believe they do not 
go far enough. Additional safeguards are needed to assure 
parents a meaningful and effective voice in decisions about their child 
and family. Therefore, the policies recommended by the Task Force 
prescribe, in addition, that: 

•Parents must receive detailed information about assessments, 
evaluations and services for which their consent is sought; 

•Parents should be asked to sign the Individualized Family Ser- 
vice Plan as evidence of their consent to the provision of the ser- 
vices outlined in the plan; 

• Unless the parents have waived this right, the Part H system 
must obtain parents' written consent before making any change 
in the identification, evaluation or placement of their child or in 
the provision of appropriate early intervention services to their 
child or family; 

•Parents have a right to selectively consent to proposed educa- 
tion and assessment procedures and proposed services (i.e., the 
parents may consent to some procedures or services and reject 
others). 

The recommended policies authorize states to pursue activities that 
will encourage parents to reconsider a refusal to consent Such ac- 
tivities might include providing relevant literature or other materials, 
offering peer counseling to enhance parents' understanding of the 
value of early intervention and to allay their concerns about participa- 
tion in Part H programs, and periodically renewing contact with 
parents to see if they have changed their minds about the desirability 
of the proposed procedures or services. 

The recommended policies, however, also set limits on the action 
states may take in response to parents' refusal to consent We 
reject the use of coercion to obtain consent to evaluation and assess- 
ment procedures or to services unless the parents' refusal to cor\sent 
amounts to child abuse -^r child neglect under state law. When the 
state believes a refusal amounts to abuse or neglect it may initiate a 
proceeding in a proper court to override the parents' refusal. This may 
be done only as a last resort, in an emergency and after aU other 
avenues have been tried and failed. 

In addition, the recommended policies prohibit the state from using 
administrative processes, including administrative hearings for 
resolving complaints, to override the parents' refusal to consent Al- 
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though a note in the Part H regulations suggests that a state's Part H 
system may use Part B due process procedures to override a rehisal to 
consent to the evaluation of a child, we believe that neither the Educa- 
tion of the Handicapped Act (hereinafter *'the EHA^ nor the Part B 
regulations authorize use of Part B due process procedures for this 
purpose. In our view, the Part B procedures apply to children of com- 
pulsory school age, not to infants and toddlers in d\e family setting. 
Even if authorized by the EHA and its implementing regulations, die 
use of Part B procedures to obtain a;4 evaluation without the parents' 
consent would, we believe, violate constitutional limitations on state 
intervention in family life. 

Finally, the use of the term ^parents'" requires clarification. Although 
the recommended policies make reference to the parents' consent, 
they require that only one parent sign the Individualized Family Ser- 
vice Plan. This is consistent with current practice in the Part B pro- 
gram, where only one parent generally signs the Individualized 
Education Program. It is also consistent with practice in the health and 
human services fields, in which the consent of one parent is con- 
sidered legally sufficient to authorize services to a child. 
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KEY PROVISIONS OF 
FEDERAL LAW AND REGULATIONS 



Part H Statute 

Section 677(c). (also cited as 20 U.S.C. § 1477] 
. . .With the parent's consent, early interven- 
tion seniices may commence prior to the com- 
pletion of [the multidisdplinaiy] assessment." 

Section m. (also cited as 20 U.S.C. § 1480] The 
procedural safeguards required to be included 
in a statewide system...shall provide, at a mini- 
mum, the following: 

(5) Written prior notice to the parents or guar- 
dian of the handicapped infant or toddler 
whenever the state agency or service provider 
proposes to initiate or change or refuses to in- 
itiate or change the identification, evaluation, 
or placement, or the provision of aj^ropriate 
eariy intervention services to the handicapped 
infant or toddler. 

(7) During the pendency of any proceeding or 
action involving a complaint, unless the state 
agency and the parents or guardian otherwise 
agree, the child shall continue to receive the 
appropriate eariy intervention services cur- 
rently being provided or if applying for initial 
services shall receive the services not in dis- 
pute. 

Part H Regulations 

§ 303322 Evaluation and assessment. 

(d) Family assessment. 

(1) Family assessments under this part must 
be designed to determine the strengths and 
needs of the family related to enhancing 
the development of the child. 

(2) Any assessment that is conducted must 
be voluntary on the part of the family. 

§ 303.401 Definitions of consent, native lan- 
guage, and personatty identifiable informa- 
tion. 

(a) "Consent^ means that- 

(1) The parent has been fully informed of 
all information relevant to the activity for 
which consent is sought, in the parent's na- 



tive language or other mode of communica- 
tion; 

(2) The parent understands and agrees in 
writing to the carrying out of ttie activity 
for which consent is sought, and the con- 
sent describes that activity and lists the 
records (if any) that will be released and to 
whom; and 

(3) The parent understands that Ae grant- 
ing of consent is voluntary on the part of 
the parent and may be revoked at any 
time;... 

§ 303.403 Prior notice; native language. 

(a) General. Written prior notice must be 
given to the parent of a child eli^ble under 
this part a reasonable time before a public 
agency or service provider proposes, or re- 
fuses, to initiate or change the identification, 
evaluation, or placement of the child, or the 
provision of appropriate eariy intervention 
services to the child and fi\e child's family. 

(b) Content of notice. The notice must be in 
sufficient detail to inform the parents about- 

(1) The action that is being proposed or 
refused; 

(2) The reasons for taking the action; and 

(3) All procedural safeguards that are avail- 
able under this part. 

§ 303.404 Parental consent 

(a) Written parental consent must be obtained 
before - 

(1) Conducting the initial evaluation and as- 
sessment of a child...and 

(2) Initiating the provision of eariy interven- 
tion services for the first time (le., at the 
time that the initial IFSP is developed). 

(b) If consent is not given, the public agency 
shall make reasonable efforts to ensure that 
the parent- 

(1) Is fully aware of the nature of the 
evaluation and assessment or the services 
that would be available; and 
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CHAPTER 1: PARENTAL CX)NSENT 



Fart H Regubtions (continued) 

(2) Understands that the child will not be 
aUe to recdve die evaluation and assess- 
ment or services unless consent is given. 

Note 2: The Part B regulations contain proce- 
dures to enaUe public agencies to initiate a 
due process hearing or use other procedures 
to ^de a parent's refusal to consent to the 
initial evaluation of ttie parent's diild Those 
procedures apply to eligible children under 
this part, since the Part B evaluation require- 
ments af^es to all handicapped children in a 
SUte/ including infants and toddleis. 

§ 30X425 Sutus of a child during pioceed- 
ings. 

(a) During the pendency of any proceeding in- 
vdving a complaint under the subpart, unless 
the public agency and parents of a child odier- 
ivise agree, the duld must continue to leceive 
the appropriate eariy intervention services cur- 
rently being provided 

(b) If the complaint invdves an application for 
initial services under dtis part, the child must 
receive those services that are not in dispute. 
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STRENGTHENING THE ROLF OF FAMTLIES 



POLICY RECOMMENDATIONS 



Definition of ''Informed Consent 



RECOMMENDED POLICIES 

1. Parental consent is ''informed" 
when: 

a. The parent has been fully iirformed 
of all information relevant to the activity 
for which consent is sought, in the 
parents native language oi' other mode 
of communication; 

b. The parent understands and agrees 
in writing to the carrying out of the ac- 
tivity for which parental consent is 
sought, and the consent describes that 
activity and lists records (if any), includ- 
ing physical documents and recorded in- 
formation, that will be released and to 
whom; and 

c. The parent understands that the 
granting of consent is voluntary and 
may be revoked at any time. 



NOTES 

1-1 This is the same as the definition of 'con- 
senf in the Part H reguUticms, with the ex- 
ception (rf a dause in subparagraf^ (b) 
clarifying the term 'recwlft,'MVe use *in- 
fonned consent^ instead of simply ""con- 
senf to stress that the parent's consent is 
legally effective only if the parent under- 
stands to what he or she is consenting. 
Under the Part H regulations, obtaining a 
parent's consent involve more than secur- 
ing the parent's signature on a standard 
form. An agency or provider must/uUy in- 
form the parent of dl infoimation relevant 
to tiie activity for which consent is sought^ 

1-2 The clause "including i^yucal documents 
and recorded infbnnation'' in (b) does not 
appear in tiie definition of "consent^ in the 
Part H regulations. We added tiiis dause to 
darif^^ that under the Part H regulations, 
the term ''rec(»d'' includes not only a phyri- 
cal document in which information is 
reomled but also the recorded infdnnation 
itsdf Thus, under the Part H regulations, 
as wdl as under policy #1, the written con- 
sent tiiat a parent is asked to sign must list 
both type (rf reccKds.^ And, (rf coune, the 
agency or provider seeking the consent 
must ensure tiut ttie parent understands 
the nature of the records, tiut they will be 
released, and to whom.^ 



1 SeeU CF.R. § 303.401(a) (definition of conient). 

3. 34CF.R.§3Q1401(aXl)* 

4. See 34 CF.R. §§ 301402 k 309.460(bX2) (adopting Fart B policies and procedures regarding ac- 
ceM Id and dkdosuie of PW H rwoids); 34 CF.R. § 300560 (under 

type of reooids covered urvler the definitbn of 'education recotds' in [the kWA regulatknisn; 
34 CF.R. § 99.3 (under PERPA regubtkm, a ''reoocd'' meant ''any inprmtkn recorded in any 
way^eiqrfiasis added). 

5. 34 CF iL % 301401(aX2) (parent's consent must be reflected in a ''writing' diat 'lists' records 
Oiat wiU be released and to whom). 

6. 34 CF.R. § 303.401(aXl)lr(2} (conient it present only when parent 'understands ... the carrying 
out of tfw activity for which consent b sou^f). 
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CHAPTER 1: PARENTAL CONSENT 



When Consent to an Evaluation or Assessment 
Is "Informed" 



RECOMMENDED POLICIES 

2. A parent's consent to an evaluation 
or assessment is ''informed*' if: 

a. The parent understands the pur- 
pose of the evaluation or assessment and 
the procedures to be employed (i.e., 
what information is desired, why it is 
desired and how it will be obtained). If a 
family assessment is to be conducted, 
this must be made explicit. The parent's 
written consent should describe the as« 
sessment or evaluation procedures the 
parent has authorized; 

b. The parent understands any bur- 
dens a parent or family will bear as a 
result of the assessment or evaluation 
(e.g., whether parents must provide 
transportation, possible impact on the 
family of home-based procedures, effects 
on insurance limits); and 

c. The parent understands the possible 
adverse consequences of refusing to con- 
sent to an assessment or evaluation or to 
proposed assessment or evaluation pro- 
cedures (e.g., inability to establish child's 
eligibility for Part H services). 



7. 34C.F.R.§§m404{a). 

a 34CF.R.§303.40l(aKl). 

9. 34 CF.R.§ 303.403(a). 

10. 34CF.R.§303.403(bXl). 

11. 34CF.R.§3a3.322(dX3)(ii)&(iii). 



NOTES 

2-1 The Part H regulations require the Part H 
system to obtain parentb' consent to the ini- 
tial evaluation and assessment of a child.^ 
They further require that parents be *fully 
informed of all information relevant to* the 
proposed evaluation and assessment when 
their consent is sought^ To fulfill this legal 
obligation, the Part H system must, in our 
view, provide parents all the information 
outlined in policy #1 

2-2 We recommend in policy #6 below that 
Part H systems obtain parents' consent not 
only to the initial evaluation of a <:hild but 
also, unless parents waive this right, to ail 
subsequent evaluations. The Part H rules 
do not impose such a requirement but 
oblige the system only to notify paraits of 
subsequent evaluations it proposes to un- 
dertake.* This notice must *be in sufficient 
detail to inform the parents about ... {t)he ac- 
tion that is being proposed.*^^ We believe 
such a notice should give parents all the in- 
formation outlined in policy #2(a-c). 

2-3 The Part H rules direct that a family assess- 
ment be "based on information provided by 
the family through a personal interview; 
and ... (i]ncorporate the family's description 
of its strengths and needs related to enhanc- 
ing the child's development.'^^ 

2-4 Neither the Part H statute nor the Part H 
regulations specifically address the use in 
the e/aluation and assessment process of 
procedures , such as observation by profes- 
sionals, of which the family is unaware at 



16 



STRENGTHENING IKE ROLE OF FAMILIES 

21 



ANNOTATED POLICY RECOMMENDATIONS 



When Consent to Evaluation or Assessment Is "'Infonned"' (continued) 



NOTES 



2-4 (contiiitied) 

the time of their use. We question the 
propriety of using such undisclosed proce- 
dures to assess parent-child interactions or 
the family as a whole.^^ 

If such procedures are used, they must 
be attended by all of tiie procedural safe- 
guards the law imposes on the use <rf 
evaluation and assessment procedures 
generally. Accordingly, a Part H agency or 
provider may not use such jrocedures as 
part of the initial evaluation or assessment 
of a child, or as part of a family assessment, 
without the parents' pnor infonned con- 
sent^ Likewise, an agency or provider 
must inform ttie parents if such procedures 
are to be part of an evaluation of a child 
conducted after ti)e initial evaluation.^^ 

2-5 Policy #2(b) does not mention finandal 
charges imposed on the parent because Part 
H evaluations and assessments must be con- 
ducted at no cost to die parents.^ 

2-6 Policy #2(c) is conustent with the require- 
ment that, if parents refuse consent to an in* 
itial evaluation and assessment, they must 
be made "fully aware of the nature of the 
evaluation and assessment ... that would be 
available.''** 



12 



13. 



14. 



15. 
16. 



See 34 C.F.R. § 303.322(dX3) (family assessments must based on infonnation provided by the 
family through a personal interview" and "{ijncorporate the famil/s description of its strengths 
and needs'"). 

34 C.F.R. § 303.404(a)(1) (parents' consent required before evaluation and assessment of child); 
34 C.F.R. § 303.322(d)(2) (parents' consent required before fomily assessment is conducted); 34 
C.F.R. § 303.40l(aXl) (parents must be ^hiUy informed of the activity to which consent is 
sought^). 

34 C.F.R. § 303.403(a) (parents entitled to prior notice before an agency or provider conducts an 
evaluation subsequent to the initial evaluation); 34 C.F.R § 303.403(bXl) (the notice must 1>e in 
sufficient detail to inform the parents about ... [t]he action that is bdng proposed""). See also Mer- 
riktn V. Cressman, 364 F. Supp. 913 (E.D. Pa. 1973) (school system's administration to students/ 
without informed parental consent, of questionnaire designed to identify potential student 
drug abusers violates parents' constitutbnal right of privacy). 
34 C.F.R§ 303.521(b)(2). 
34CF.R§3C2 404(b)(1). 
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CHAPTER V. PARENTAL CONSENT 



When Consent to Services Is ""Infonned'' 



RECOMMENDED POLICIES 

3. A parenf s consent to the provision of 
services is "informed*' if: 

a. The parent understands the pur- 
pose of each service to be provided and 
how the service will be provided. The 
parent's written consent should indicate 
each service the parent has authorized; 

b. The parent understands the fiium- 
rial charges (if any) that parents or fami- 
ly will incur for the services. The 
parenf s written consent should indicate 
^ach charge the parent has authorized; 

c. The parent understands any bur- 
dens tnat parents or family will bear as a 
result of each proposed service (e.g., 
whether parents must provide transpoi * 
tation, possible impact on the family of 
home-based services, possible effects on 
insurance limits); and 

d The parent understands the pos- 
sible adverse consequences of refusing 
proposed services (e.g., worsening of the 
child's condition). 



NOTES 

3-1 The Part H regulations requi&'e the Part H 
system to obtain parents' consent to th« ini- 
tiai provision of serviccs.^^ They further re- 
quire tfiat parents be 'hiUy informed of all 
information rdevant to'' the proposed sep 
vices when their cortscnt is sought^ To ful- 
fill this legal oUigation, the Part H system 
must, in our opinion, provide parents all 
the information outlined in pdicy #3. 

3-2 We recommend in pdicy #6 below that 
states obtain parents' consent not only to 
the initial provision of services but also to 
all subsequent duuiges in services, unless 
parents wahre ttds ri^t The Part H regula- 
tions do not impose sudi a requirement but 
oUigate the Part H system only to notify 
parents of dumges in services it proposes to 
imfrfement^^ This notice must 1>e in suffil- 
dent detail to inform the parents about ... 
(t]he action that is being proposed''* Such 
a notice should, in our view, provide 
parents with all the information outlined in 
policy #3(a-d). 

3-3 Policy # 3(d) is ccmsistent with the 
regulatory requirement that; if parents 
refuse to consent to the provision of ser- 
vices, they must be made 'fully aware of 
the nature of the ... services that would be 
available.*^ 



17. 34CF.R.§3(B.4(M(aX2). 

IS. 34C.F.R.§3Q3.401(aXl). 

19. 34CF.R.S3Q3.403(a). 

20. 34CF.R.§303.403(bXl). 

21. 34CF.R.§3Q3.4(H(bXl). 
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STRENGTHEI0HG THE ROLE OF FAMILIES 



ANNOTATED POUO' RECOMMENDATIONS 



Obtaining Parents' Signature on the IFSP 



RECOMMENDED POUCIES 



NOTES 



4. Parents should be asked to sign the 
Individualized Family Service Plan 
OFSP**) as evidence of their informed 
consent to the provision of the services 
outlined in the plan. The IFSP form 
should allow the parents to indicate con- 
sent for some or all of the proposed ser* 
vices. A refusal to sign the DFSP should be 
treated as a refusal to consent to tiie ser- 
vices outlined in the plan. 



4-1 The Part Hregulttioni require ttut parents 
consent in writing to the initial provision of 
services (e.g, at the time ttie initial IFSP it 
devdopedX^ They do not however, man- 
date that parents ngn eitfier Ae initial IFSP 
itsdf or any tubeequent or revised plans. 
However, the Task Force recommends tihat 
sUtes adopt poUdes directing ttut parents 
be asked to sign the initial IFSP and aH sid>- 
sequent plans. 

A simUar procedure is generstty followed 
in the state administration of Part B 
programs. When an initial or revised In- 
dWkhiaUjEed Edttcatkm Ptagrim fl^ 
devdopedf parents are genoilly asked to 
sign tfie plan to evklence fteir consent 
Parents and administrators have fouiKl that 
this system works well and protects both 
the parents and ttie stale's faiterests in aa- 
suring there is consent to services provided. 

4-2 As indicated in the notes to recoauaended 
policy #7, we bdieve parents have a ri^t 
to consent to some proposed services Md 
reject others. Accordingly, we recommend 
that the IFSP form aUow parents to indicate 
consent for some or all of the proposed ser- 
vices. 



21 34CF.R.S303.40i(aX2). 
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CHAPTER 1: PARENTAL CONSENT 



Obtaining Inf onned Consent Before Initial 
Evaluation and Assessment of a Child, a Family 
Assessment and the Initial Provision of Services 



RECOMMENDED POLICIES 

5. Parents' informed consent must be 
obtained before: 

a. conducting the initial evaluation 
and assessment of a child; and 

b. conducting a family assessment; 
and 

c. initiating the provision of services 
to a child or family (i.e., at the time the 
initial hidividualized Family Service 
Plan is developed). 



NOTES 

5-1 Both the Part H regulations and policy #5 
speak only of the 'parents'* consent. How- 
ever, other adult family members may be 
part of a family assessment cur may receive 
services, and obtaining their prior consent 
will generally be a practical necessity. We 
also believe audi consent should be ob- 
tained as a matter of policy. 

5-2 The Part H regulations explidtiy require 
parents' informed consent before the Part H 
S3rstem conducts an initial evaluation and 
assessment of the child and before it in- 
itiates the provision of services to a child or 
family.^ ImpUddy, they require informed 
consent before a family assessment by man- 
dating ttiat family assessments volun- 
taiy on the part of the family.*^ 

5-3 We read the phrase "initial evaluation and 
assessment" as induding all evaluation and 
assessment activity up to the parents' ap- 
proval of the initial IFSP.^ In our view, the 
"initial" eligit^ty decision is not finally 
made until ttie Pait H system commits in 
the initial IFSP to provide services to a child 
and the child's family. Likewise, the "ini- 
tial" assessment is not completed until the 
Part H system and the parents have agreed 
on the services that will be induded in the 
first IFSP. 

54 The Part H regulations contain a note sug- 
gesting that the state may em|:doy Part B 
due process (mxredures to secure an evalua- 
tion of a child without parental consent 
The note states: "The Part B regulations con- 



23. 
24. 
25. 



34C.F.R§3Q3.404<a). 
34CF.R.§303.322(dX2). 

See 34 C.P.R. § 303.4O4(aXl) (consent required before initial evaluation and assessment of child 
under § 303.322); 34 CF.R. § 303.322(b) revaluation' is process of detemuning the initial and 
continuing eligibility of a diild for Part H services; ''assessment* is the process of identifying the 
services the MM ard family require). 
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ANNOTATED POLICY RECOMMENDA HONS 
Obtaining Consent Before Initial Evaluation, Assessment and Services (continued) 



NOTES 

5-4 (conliiiiied) 

tain procedures to enaUe public agencies to 
initiate a due process hearing or use other 
procedures to override a parent's refusal to 
consent to the initial evaluation of the 
parenf s child. Those procedures to 
eligiUe children under [Part HI since the 
Part B evaluation requirements qy(4ics [sic] 
to all handioq^ children in a State, in- 
cluding infants and toddlen^.''^ 

In our opinion, nei ttier the Education of 
the Handicapped Act nor ttie Part B regula- 
ticms auttiorixe ttie use of Part B due 
process procedures to override a refusal to 
consent to the evaluation of an infant or 
toddler. The Part B procedures that permit 
the override (rf the parents' refusal to con- 
sent were designed with children of com- 
pulsoiy sdtod age in mind, not infants and 
toddlers in ttie f imily setting. We believe 
the use of Part B procedures to obtain an 
evaluation witiiout parental consent, even 
if authorized by the EHA and its implement- 
ing regulations, would violate constitution- 
al limitations on state intervention in family 
lif e.^ As indicated in tiie notes to pdicy #9 
below, we believe that a state may constitu- 
tionally override parento' refusal to consent 
to an evaluation or to services (a) cmly 
when the refusal amounto to child abuse or 
neglect under state law and (b) only 
throu^ a judicial, not an administr^itive, 
proceeding. 



26. 34 Section 303.404, Note 2. (The relevant Part B regulations are at 34 C.F.R. § 300.504(c) ) 

27. See generaUy Note, Developments in the Law-The Ccmtitutiun and the Family,' 93 Harvard 
liR&Rrpioi? 1157 (1960). 
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CHAPTER 1: PARENTAL CX)NSENT 



Obtaining Informed Consent Before 
Subsequent Evaluations and Before Changes in 
Identification, Services and Placement 



RECOMMENDED POLICIES 

6. Unless parents have explicitly 
waived the requirement, their inifonned 
consent should also be obtained before: 

a. conducting an evaluation sub- 
sequent to the initial evaluation; or 

b. changing the identification or the 
placeK;ent of a child or the services 
provided a child or family. 



NOTES 

6-1 The Part H regulations do not require ttte 
Part H syttem to obtain parents' consent 
before undertaking the actions listed in 
policy #6. Instead, ttiey require tte Part H 
system only to provide notice to parents of 
its intent to undertake any such action.* 
We believe parents should be entitled to 
more than mere notice Their txprtu con- 
sent should be obtained before an evalua- 
tion subsequent to the initial evaluation is 
conducted and before a duuige is made in 
the identification or placement of a child or 
in the services to ttte chiljd or family, unleu 
the parents have waived the right (We 
recognize ttu^ many parents may not want 
to be Inudened with signing a written con- 
sent whenever a new evalu«don or a 
change in service is proposed) 

This pdicy could be imfriemented as fol- 
lows: Befcm parents sign the initial IFSP, 
they would be asked whedier they want 
thrir consent to be obtained before the ac- 
tions listed in reccmmended policy #6 are 
undertaken. If parents indicate they want 
their coiuent obtained before one or more 
of these actions are undertaken/ their 
wishes wotld be respected. Parents who in- 
dicate they do not want ttteir consent ob- 
tained would be asked to sign a waiver to 
this effect (Parents' ccmsent to die waiver 
must of course, be 'informed.') Parents 
who sign such a waiver would receive prior 
notice of such actions, as required by the 
Part H regulations^* but the Part H system 
would not be required to obtain their ex- 
press pnot consent Waivers would be 
revocable at any time^ and parents should 



28. 34 CF.Rg 303.403(a). 

29. 34 C.F.R.§ 303.403(a) 

30. S<e 34 C.F.R. § 303. 401(aK3) (consent of a parent "may be revoked at f ' y time") 
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ANNOTATED POLICY RECOMMENDATIONS 
Obtaining Consent Before Changes in Identification and Services (continued) 



NOTES 



6-1 (contiiMied) 

periodically be given the opportunity to 
review their decision about a waiver. 

6-2 We bdieve the approadi recommended 
above is con^stent with the mandate that 
revisions to Ae Individualized Family Ser- 
vice Plan be made "joindyby Ae famil/' 
and the state." 



31. 34 C.F.R. § 303.340(bXl) (emphasis added). 
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CHAPTER 1: PARENTAL CONSENT 



Pennitting Parents to Consent to Some Procedures 
and Services While Rejecting Others 



RECOMMENDED POLICIES 

7. The state may not refuse to perform 
an evaluation or assessment procedure 
or deny a service because the parents 
have refused to consent to another pro- 
cedure or service they do not desire. 

a. Parents may selectively consent to 
proposed procedures for evaluating 
their child or assessing their child or 
family (i.e., the parents may consent to 
some procedures and reject others). 

b. When the services recommended 
for a child or family are more com- 
prehensive than desired by the parents, 
the parents may consent to some ser- 
vices and reject others. 



NOTES 

7-1 Neither the Part H statute nor the Part H 
regulationa directly address whether 
parents should be permitted to selectively 
consent to prc^posed evaluation and assess- 
mtnt procedures and to proposed services 
(i.e., to pick and choose among the proce- 
dures and sendees reommended). How- 
ever, the Task Force considers it the intent 
of the Congress that parents have such a 
ri^t Congress nude dear that Part H 
should be a voluntaiy program that sup- 
ports families, and it mandated that In- 
dividualized Family Service Plans be 
fashioned coUabcmtively %^th parents. In 
our view, it would be inconsistent with this 
family-centered approach for a state to 
deny parents the right to accept some 
recommended procedures or services and 
to reject others. We do not believe Congress 
meant states to adopt a take-it-<n^leave-it 
stance toward parents regarding state- 
recommended procedures or services. 

7-2 We recognize that parents' refusal to con- 
sent to proposed evaluation procedures 
may yield insufficient information for the 
determination of eligibility. In addition, 
parents' refusal to consent to recommended 
services may in some cases limit the benefits 
a child or family receives from the Part H 
program. Parents should be informed of 
these possible outcomes when their consent 
is sou^t However, if, after being so in- 
formed, parents continue to withhold con- 
sent, their refusal should be respected and 
only the procedures or services to which 
they have consented should be provided. 

Many parents, we expect, will eventual- 
ly consent to procedures and services they 
have eariier refused, particulariy if their ini- 
tial experiences with the Part H system are 
positive, demonstrating respect for their 
autonomy and preferences. 
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ANNOTATED POLICY RECOMMENDATIONS 



Selective Consent to Procedures and Services (continued) 



NOTES 

7-3 Policy #7 is consistent with the mandate in 
the Part H regulations that, when there is a 
dispute between the parent and the sute, 
""the child must receive those services not in 
dispute.'^ The term "services/ in the con- 
text of the above-quoted regulation, in- 
cludes evaluation and assessment 
procedures.^ 

7-4 In our view, a state could lawfully withhold 
a recommended evaltution or assessment 
procedure ttiat is desired by parents if the 
procedure would have no validity widiout 
another procedure that has been refused by 
the parents. Similariy, a state could lawfully 
withheld a service that is desired by 
parents if that service is part of a broader 
program of services ttuit has been refused 
by the parents and the desired service 
would be ineffective without the refused 
services. Realistically, however, we doubt 
that such situaticms will arise. 

7-5 Policy #7 does not apply to certain case 
management services that a parent may not 
ref use,-such as service coordination ac- 
tivities. The Part K statute requires the ap- 
pointment of a case manager ''who will be 
responsible for the implementation of the 
[IFSP].*^ This is an administrative require- 
ment imposed by federal law that parents 
can neither waive nor "refuse." 



32. 34 CF.R.§ 303.425(b). 

33. 34 C.F.R.§ 303.12. 

34. 20 U.S.C.§ 1477(d)(6). 



^ GUIDE TO PROCEDURAL SAFEGUAKDS UNDER PART H OF THE EHA 25 

^ 3(1 



CHAPTER 1: PARENTAL CX)NSEN1^ 



Encouraging Parents^ Consent to 
Recommended Assessment and Evaluation 
Procedures and to Recommended Services 



RECOMMENDED POLICIES 

8. The state may pursue activities 
designed to encourage parents to con- 
sent to recommended assessment or 
evaluation procedures and to recom- 
mended services that they have refused. 

a. These activities may include: 

1) providing to parents relevant 
literature or other materials; 

2) offering parents peer counseling 
to enhance their understanding of the 
value of early intervention and to 
allay their concerns about participa- 
tion in Part H programs; and 

3) periodically renewing contact 
with parents, on an established time 
schedule, to determine if they have 
changed their minds about the 
desirability of recommended proce- 
dures or services. 

b. Th2 state may not employ any form 
of coercion in attempting to persuade 
parents to accept recommended evalua- 
tion or assessment procedures or recom- 
mended services, except as permitted in 
policy #9 below. 



NOTES 

S-l Neidier the Part H statute ncHT the PaitH 
regulations spedficaOy address whedier 
Part H agendcs and providcn may attempt 
to perBuide parents to consent to evalua- 
tion «Ad assessment procedures and to ser- 
vices Aat the parents have refused. We 
believe it is pennisstUe, and probably ad- 
visable, f cm* states to adopt policies pennit- 
ting agendes and providers to engage in 
such conduct However, states should 
dosely motitor sudi conduct to ensure ttiat 
parents are not excesshrely pressured to ac- 
cept unwanted procedures or r^rvicea 

S-2 Activity designed to encourage parents to 
reconsider a rehisal to consent to a duld's 
evaluation would promote the goal of the 
'child find' provisions of the Part H regula- 
tions, namely, 'to ensure that ... {a]ll infants 
and toddlers in the Sute who are digiUe 
fcHT services ... are identified ... and 
evaluated.'^ It is also consistent with the 
Part H system's duty, when consent is with- 
held, to make reasonaUe efforts to ensure 
that parents are 'fully aware of the nature 
of the evaluation and assessment or the ser- 
vices that would be available.'^ 



35. 34C.F.FLS303.321(bKl). 

36. 34CRR.§303.404(bXl). 
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ANNOTATED POLICY RECOMMENDATIONS 



Overriding Parents^ Refusal to Consent 



RECOMMENDED POLICIES 

9. There may be circumstances when 
the parents' refusal to consent to an 
evaluation or assessment procedure or to 
a service would amount to child abuse 
or child neglect under state law. In such 
circumstances, and onlyin such cir* 
cumstances, the state may initiate a 
proceeding in a proper court to override 
the parents' refusal to consent In such a 
proceeding, the state may seek either 
judicial appointment of a guardian em- 
powered to consent on behalf of the 
child to the recommended procedures or 
services or, alternatively, state custody of 
the child, so that the state may consent 
on the child's behalf to recommended 
procedures or services. The first of these 
options is less intrusive on the parentis 
rights; accordingly, it is the preferred al- 
temative. 

a. A judicial proceeding should be in- 
itiated only in an emergency, as a last 
resort, and af cer all other avenues (in- 
cluding peer counseling) have been 
tried and have failed. 

b. Neither the state nor a provider nor 
anyone else may use an administrative 
procedure, including the administrative 
complaint resolution procedure within 
the Part B and Part H programs, to com- 
pel parental conduct contrary to parents' 
wishes. 



37. See generally Note, 'Developments in the Law 
iM) Review 1157(1980), 

38. Id, 



NOTES 

9-1 As indicated in the notes to policy #5 
above, the Task Force believes that a state 
may constitutionaUy override the parents' 
refusal to con^nt to an evaluation or to ser- 
vices cmly when the parents' refusal 
amounts to child almse or neglect under 
state law.^ In addition, ^e bdieve thai 
only a judidai process, as opposed to an ad- 
mii^strative one, may be used to achieve 
such an end^ 

9-2 In our view, states should be sensitive to 
the reality that, with the passage of time, 
many parents will reconsider refusals of 
their consent to evaluation and assessment 
procedures and to services, especially if 
they have had positive contact with the 
Pari H system since their consent was first 
sou^t The eariy intervention system 
ought not to force itself cm families unless 
absdutely necessaiy to avdd serious abuse 
or neglect The system should be car^ 
not to acquire a reputation as insensitive or 
as seeking to remove children from their 
parents ot otherwise restricting parental 
ri^ts. 

9*3 We recognize that legal risks are associated 
Yfitii not providing proposed procedures 
and service^ (e.g., a suit based on the state's 
failure to protect a child from harm or its 
failure to fully inform a paitmt about ttie 
risks of refusing a service). However, we do 
not believe su j\ risks can justify coercion 
beyond that permitted in policy #9. States 
may wish to obtain parents' signatures, 
when possible, to document that a par- 
ticular procedure or service has bem of- 
fered and declined. 
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Chapter 2 



Notice of Parents' Rights 
and of 

Proposed Actions 

INTRODUCTION 

The recommended policies governing notice to parents of their 
rights and of proposed actions are designed to ensure that: 
• Parents are informed of and understand their rights under the 

Part H program; 
•Parents are notified of significant actions an agency or provider 

proposes to take that will affect their child or family; and 
•Parents are provided, in a comprehensible manner, the informa- 
tion they need to make infomed decisions whether to consent 
to proposed actions. 

The Part H statute and regulations lack a comprehensive approach 
to ei\suring that parents who inquire about or avail themselves of 
Part H services are informed of and understand their rights. Iiutead, 
the statute and regulations contain a patchwork of provisions direct- 
ing the Part H system to notify parents of particular rights in par- 
ticular circumstances. These require that: 

•When parents' consent to a partictilar activity is sought, the 
parents must be "fully informed of all information relevant to 
the activity,*' including information about their rights; 



1. 34C.F.R.§303.401(aXl). 
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CHAPTER 2: NOTICE 



•Written notices of proposed action must inform parents of "[aJU 
procedural safeguards that are available under [the Part H 
regulations]'';^ and 

•The state must notify parents generally, by publication and 
otherwise, of certain practices concerning the collection, main- 
tenance and use of confidential information and of their rights 
under the Family Educational Rights and Privacy Act (FERPA). 

In our view, the lack of a comprehensive scheme for informing 
parents of their rights is a serious deficiency. Parents cannot be effec- 
tive advocates for their children and their families unless they know 
and understand their rights. And without such knowledge, ttiey will 
be unable to play the central role in the design and delivery of Part H 
services envisioned for them by Congress. Accordingly, we strongly 
believe states should adopt policies to ensure that parents are in- 
formed of and understand all their rights. Such policies should man- 
date that: 

•Parents must be informed of their rights at multiple points in 
their faniiV s involvement with the Part H system, including 
when the initir.I contact with the system is made, when the ini- 
tial evaluation and assessment is proposed, when the eligibility 
determination is made, and when the Individualized Family Ser* 
vice Plan is being developed or reviewed; 

•Information about rights must be provided both orally and in 
writing; 

•Oral notice must be provided in the natural flow of conversa- 
tion and in the context of emphasizing parental freedom and 
choice in the Part H system; and 

•Information about parents' rights must be included in the state's 
public awareness program. 

Although not systematic in their approach to informing parents of 
their rights, the Part H statute and regulations do create a basic 
framework for ensuring that parents receive adequate notice of 
proposed actions: 

•Parents must receive timely notice in writing "before a public 
agency or a service provider proposes, or refuses, to initiate or 
change the identification, evaluation, or placement of their 
child, or the provision of early intervention services to the child 
or family;"* 

•The notice must be in sufficient detail to inform parents about 
the action that is being proposed (including a proposed refusal 

1 34CRR. § 303.403(b)(3). 



30 STRENGTHENING THE ROLE OF FAMILIES 

ERIC 34 
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to act), the reasons for takmg the action and all procedural 
safeguards available under the regulations; and 
•The notice must also be in language understandable to the 
parents, including in their native language (unless this is clearly 
not feasible) or o^er mode of communication normally used by 
the parent 

Although these safeguards are critical, they do not, in our view, as- 
sure that parents will have the information they need to make an 
informed decision about whether to accept or contest a proposed ac- 
tion. We believe that, in addition to the information required by the 
statute and regulations, notices of proposed actions (including 
proposed refusals to act) should give parents: 

•A description of any alternatives to the proposed action con- 
sidered by the agency or provider and the reasons why those op- 
tioiw were rejected; 
•A description of each record or report used as a basis for the 

proposed action; 
•if applicable, an explanation of parents' right to refuse to con- 
sent to the action, including any consequences for the parent or 
child if the parents exercise this right; and 
•If applicable, a description of (a) the method for appealing the 
proposed action, (b) whether activities to which the parents ob- 
ject will be delayed pending the appeal, and (c) whether ac- 
tivities sought by the parents will be implemented pending the 
appeal. 
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KEY PROVISIONS OF 
FEDERAL LAW AND REGULATIONS 



Part H Statute 

Section 680. [also cited as 20 U.S.C. § 1480] The 
procedural safeguards required to be included 
in a statewide systein...shall provide, at a mini- 
mum, the following: 

(5) Written prior notice to the parents or guar- 
dian <A the handicapped infant or toddler 
whenever the state agency or service provider 
pnqposes to initiate or cluuige or refuses to in- 
itiate or change the identification, evaluation, 
or placement, or the provision of af^mpriate 
eariy intervention services to the handicapped 
infant or toddler. 

(6) Procedures designed to assure that the 
notice required by paragrafrii (5) fully informs 
the parents or guaitiian, in the parents' or 
guaidian's native language, unless it deariy is 
not feasible to do so, of all procedures av ail- 
able pursuant to this section [including the 
timely administrative resolution of com- 
plaints, the right to confidentiality of personal 
information, and the right to ex* nine records). 

Part H Regulations 

§ 303.401 Definitions of consent, native lan- 
guage, andpersonality identifiable informa- 
tion. 

(b) ''Native language/ when used with refer- 
ence to persons of limited English proficiency, 
means the language or mode of communica- 
tion normally used by the parent of a child 
eligible under this part;... 

§ 303.403 Prior notice; native language. 

(a) General. Written prior notice must be 
given to the parents of a child eligible under 
this part a reasonable time before a public 
agency or service provider proposes, or 
rdfuses, to initiate or change the identifica- 
tion, evaluation, or placement of the child, or 
the provision of appropriate eariy interven- 
tion services to the child and the child's fami- 
ly. 



(b) Content of notice. The notice must be in 
sufficient detail to inf onn tiie parents about - 

(1) The action ttuit is being pr(^>06ed or 
refused: 

(2) The reasons for taking the action; and 

(3) All procedural safeguards that are avail- 
able imder this part 

(c) Native language. 

(1) The notice must be - 

(i) Written in language understandaUe 
to die general public; and 
Cii) Provided in the native language of 
the parents, unless it is deariy not 
feasible to do sa 

(2) If die native language or other mode of 
communication of ttie parent is not a writ- 
ten language, the public agency, or desig- 
nated service provider, shall take steps to 
ensure that— 

(i) The notice is translated orally or by 
otiier means to the parent in the parent's 
native language or other mode of com- 
munication; 

(ii) The parent understands the notice; 
and 

(iii) There is written evidence that the re- 
quirements of this paragraph have been 
met 

(3) If a parent is deaf or blind, or has no 
written language, the mode of communica- 
tion must be that ncmnally used by the 
parent (such as sign language, braille, or 
oral communication). 

§ 303.460. Confidentiality of information. 

(a) Each State shall adq>t or develop policies 
and procedures ... 

(b) ... [that] meet the requirements in 34 CFR 
300.560 dm)ugh 300.576, with the following 
modifications: 

(1) Any reference to the ''State educational 
agency^ means the lezd agency under this 
part 
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Part H Regulations (continued) 

(4) Any reference to 34 CFR 30ai28 [Put B 
child and] means §§ 303.164 and 303.321 
[Part HchUd find]. 

P;«xt B Regulations 
§ 300561 Notice to parents. 

(a) The State educaticmal agency shall give 
notice which is adequate to fully tnfonn 
parents about the requirements under 
§300.128 (rf Subpart B (child find], including: 

(1) A description of the extent to which the 
notice is given in the native languages of 
the various population groups in the State; 

(2) A descripti(m ot the children on whom 
personally identifiaUe infmnation is main- 
tained, the types erf information sought, the 
methods the State intends to us;^ in gather- 
ing the information (including ti^e sources 
frcHn whom information is gathered), and 
the uses to be made of the inf (xmation; 

(3) A summaiy ot the policies and proce- 
dures which participating agencies must 
follow regarding storage, disdosiue to 
third parties, retention, and destruction of 
personally identifiable information; and 

(4) A description (rf all the ri^ts of parents 
and children regarding this information, in- 
cluding the rights under section 438 of the 
General Education Provisions Act and Part 
99 of this titie (the Family Educational 
Rights and Privacy Act of 1974, and im- 
plementing regulations). 

(b) Before any major identification, loution, 
or evaluation activity, the notice must be pub- 
lished or announced in newspapers or other 
media, or both, with circulation adequate to 
notify parents throughout the State of the ac- 
tivity. 
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POLICY RECOMMENDATIONS 
[Rights of Which Parents Should Be Notified 



RECOMMENDED POLICIES 

10. Parents should be informed that they 
have ti\e following rights: 

a. the right to a timely, multidiscipli- 
nary assessment; 

b. the right, if eligible, to appropriate 
early intervention services for their child 
and family; 

€• the right to refuse evaluations, as- 
sessments and services; 

d the right to notice before a change 
is made or refused in the identification, 
evaluation or placement of the child, or 
in the provision of services to the child 
or family; 

c. the right to confidentiality of per- 
sonally identifiable information; 

£. the right to review and correct 
records; 

g. the ri^t to be invited to and to at- 
tend and participate in all meetings in 
which a decision is expected to be made 
regarding a proposal to change the iden- 
tification, evaluation or placement of the 
child or the provision of services to the 
child or family; 



NOTES 

10-1 As explained below, Ae rights listed in 
pottcy #10, except in subpiingr^ 
in our view legally mandated 

a* The right in subparagnph (a) to a time- 
ly, multidisc^riinafy evaluation is min- 
dated by 30 U.S.C. % 1477(a)&(c) and 34 
CFJL§3IB322(a)li(e); 

b. The right in subparagnqrii (b) to ser- 
vices for d^sible children and their families 
is stated in 20 U.S.C § 1476(bK2-4) and 34 
CF.R.§ 3033(0; 

c The righ t in subparagraph (c) to refuse 
evaluations, assesnients and services is im- 
plicit in ttie Part H statute and regulations.' 
In addition, as indicated in the notes to 
policy #5, we believe parents have a con- 
stitutional right to refuse evaluations, as- 
sessments and services, except in the 
limited circumstance where the parents' 
refusal amounts to child abuse or neglect 
under state law; 

d. The right in subparagraf^ (d) to 
notice (rf proposed actions is mandated tyy 
20 U.S.C. § 1480(5) and 34 C.V.K § 3(B.4a3(a); 

e. The right in sul^>aragraph (e) to con- 
fidentiality of personaUy identifiable inf cxr- 
mation is mandated by 20 U.S.C. § 1480(2) 
and 34 CF.R.§ 303.460; 

f. The rig^t in sul^>aragraph (f) to review 
and correct records is mandated by 2C 
U.S.C. § 1480(3) and 34 C.F.IL § 303.40% 

g. We do not l>elieve that parents must 



5; See 20 U.^.C. § 1476(bX9 (early intervention aenrices to be "availaWe" to eligiUe dnMtm and 
their families); 34 CP .R. § 303.404(a) (parents' content required before the initisl evaluation and 
asaeismeni of a <^ and the initial piovfaion of services); 34 C.F.^ 
menl is vdunlary on the part of the fanUly); 34 CF.R § 303340(bXl) ( 
jointly by *e family and ttie state); note 1 to 34 CF.R § 3(^.344 dplarents retain die ultimate 
dechkxt in detennining wheOm they , their chiki, or other famify 

decline services"); cf. 34 CF.R § 303.425 (parents can prevent duufiges in Identification, evalua- 
tion, placement and services by reqiiesting a fonnal hearing). 
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Rights of Which Parents Should Be Notified (continaed) 



RECOMMENDED POLICIES 

10. (continyed) 

h. the right to utilize an advocate or 
lawyer in any and all dealings with the 
early intervention system; and 

I the right to utilize administrative and 
judicial proc^esses to resolve complaints. 



NOTES 

m(ccmtii!Md) 

be pcnnittnl, as a matter of law, to attend 
aU mtetingi that fit the description in sttb- 
psngr^?h While existing law gives 
parents the ri^t to attend and paitidpate 
in meetings in vAiidi an IFSP is developed, 
revised or reviewed,^ it does not cxprnsly 
affdid parents the rig^t to attend other 
meetings at which a dedsion is eiqpected 
about a proposal to diange the idendfica- 
tion, evaluation or placement of ttieir diild, 
or the provision of services to the diUd or 
family. Nevcrthdess, we ttiink that, as a 
matter of policy, states ou^t to afford 
parents this ri^t Such a rig^ t would 
prcmote collaboration between parents and 
professionals botfi by signaling to parents 
that they are hiU members of ttie Fait H 
team and by enaUing them to function as 
such; 

h. The Part H regulations q)ecify that 
parents have a right to the assistance of a 
lawyer or other advocate at WSP meetings 
and in ttie coutk of administrath^ e proceed- 
ings.' In addition, we bdieve that as a mat- 
ter of due process of law, parents have a 
right to utilize a lawyer or advocate in all 
their dealings with the Part H system. 

L The rig^tin subparagrafrft to utilize 
complaint resolution processes is mandated 
by 20 U.S.C § 1480(1), 34 CRU § 303.420, 
and 34CF.il §303511. 

10-2 If, as we recommend in pdicy #6, parents 
are afforded the right to require the Part H 
system to obtain their infbcmed consent to 
(a) evaluations subsequent to the initial 
evaluation and (b) changes in services, 
parents should t>e informed of this right. 



4. Sre 20 U.S.C § 1477(aA I); 34 C.F.R 303343~ 

5. 34 CF.R § aQ1343(aXlXiii) & (b) (paienti have right to have advocate present at the initial and 
at etK^ annual 0^ meeting and at periodk: meetingi to review a^ 

(parents have i%ht to atsistanoe of b^Ter and ky advocate in an admi^ 
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ANNOTATED POLICY RECOM?4ENDATIONS 

How Parents Should Be Notified of Their Rights \ 



RECOMMENDED POLICIES 

11. Parents should be notified of their 
rights in the following manner: 

a. Both oral and written notice should 
be provided at multiple points in the 
famil/s involvement with the Part H 
system. Repetition is necessary because 
the information is complex, and parents 
may need to hear and discuss their 
rights several times in order to fully un- 
derstand them. At a minimum, both an 
oral and written notice of rights should 
be provided when: 

1) the family has its initial contact 
with the early intervention system; 

2) the initial evaluation and assess- 
ment is proposed or refused; 

3) the eligibility determination is 
made; 

4) the IFSP is being developed or 
reviewed; and 

5) a change in services or placement 
is proposed or refused. 

b. The notice should be in language 
and by means of coinmunication under- 
standable to the parent 

c. Oral notice should be provided in 
the natural flow of conversation and in 
the context of emphasizing parental 
freedom and choice in the Part H sys- 
tem. 

d. Information concerning parental 
rights should be included in the state's 
public awareness program. 



NOTES 

IM The Part H statute and regulations lack a 
comprehensive sdteme for ensuring that 
parents who inquire about or avail thcmsd- 
ves of Part H services are informed of and 
understand their rights. Instead, they con- 
tain a patchwork of provisions directing the 
Part H system to notify parents of particular 
rights in particular circumstances. These re- 
quire ttiat: 

• When parents' consent to a particular ac- 
tivity is sou^t, the parents must be 
''fully informed of all information 
relevant to the activity/ induding infor- 
mation regardii^i their rlg^ts.^ 

• Notices of proposed actions and refusals 
to act must inform parents of 'Mil |»oce- 
dural safeguards that are availaMe under 
tttie Part H regulations]'/ and 

• The state must notify parents genendly/ 
by publication and otherwise, of certain 
practices concerning ttie ccdiection, nudn- 
tenance and use of confidential informa- 
tion and of ttieir ri^ts under tiie Family 
Educational Rights and Privacy Act 
(FERPA).* 

In our view, these provisions do not ade- 
quatdy ensure tiiat parents will be in- 
formed of and understand their rights 
relating to the Part H system, 

11-2 Parents should f^y a central role in the 
design and delivery of Part H services - a 
role we bdieve the state has a responsibility 
to assist them in fulfilling. Parents cannot 
eff ecthf ely advocate for their children and 
family in the Part H system unless they are 
informed of and understand their rights. 
Accordingly, states should mount a delib- 
erate, thoroughgoing effort to educate 
parents about their rights. Policies #11 and 



6. 34C.F.R,§303.4Dl(aXl) 

7. 34C.F.R.S303.403(bK3) 

a 34 C.F.R § 303.460 (incorporating by reference 34 C.F.R. § 300.561); 34 C.F.R. § 300.561 (tUte 
must notify parents generally, by publication and othenfvise, of practices concerning the collec- 
tion, maintenance/ and use of confidential iiiformation mi of their rights under FERPA). 
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How Parents Should Be Notified (continued) 
RECOMMENDED POLICIES 



12. Parents should be informed of their 
rights relating to the Part B system (the 
S)^tem of special education services for 
preschool and school age children man- 
dated by Part B of the Education of the 
Handicapped Act) before their child's 
"graduation" from the Part H system, 
llie information should be provided far 
enough in advance of the child's "grad- 
uation" to permit the parents to ensure 
that the child, if eligible, receives ap- 
propriate Pan R ^^Tvices in a timely 
fashion. Parents should be informed, as 
well, of their ri^ts relating to other ser- 
vices identic in the child's transition 
plan. 



NOTES 

U-2(cnitiaMi) 

#12 reflect our judgment about the direc- 
tion such an effort ihould take. 



12-1 In our view it is critical for paraitB to be in- 
focmed of Iheir Part B ri^ts at IcMt sfac 
months in advance of their child's 'gradua- 
tion' from the Part H system. Anncd vvith 
this information, pttcnts can take steps to 
ensure that the ddU, If eligible, nceKcs ap. 
propriate Pttt B acrvkts in a timely tehkM). 
Informing p aw nte of their Part Blights is 
consistent wiA, if not mandated by, the 
regulatoiy requirement ttut die Part H sys- 
tem take stq» 'to siqiport the tFuuition of 
the chiM ... to ... preschool services under 
Part B.** These steps must be outlined in 
theDFSP." 

12-2 The Part H qrstem is required to tiri« steps 
to support the transition of diiklren not 
only to Part B services but also to 'other ser- 
vice:^ that auy be availaUe.'" We believe 
the&e steps should indude informing 
parents of their rights rdating to such ser- 
vices. 



9. 34 CF.R. § 303J44(hXlXi)- 

10. Id. 

11. 34CF.R.§303J44(hKlXii)- 
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ANNOTATED POLICY RECOMMENDATIONS 



I Providing Notice Before Significant Action Is Taker J 



RECOMMENDED POLICIES 

13. Parents must receive tiniely notice in 
writing before a public agency or a ser- 
vice provider proposes or refuses to in- 
itiate or change the identification, 
evaluation or placement of their child or 
the provision of early intervention ser- 
vices to the child or family. 



14, The notice must be in language un- 
derstandable to the parent receiving it 
and provide sufficient detail to fully in- 
form the parent about: 

a. the action that is being proposed or 
refused; 

b. the reasons for proposing or refus- 
ing the action, including a description of 
other options considered and the 
reasons for rejecting the options; 

c. the information upon which the 
proposal or refusal is founded, including 
a description of each record or report 
used as a basis for the proposal or 
refusal; 

d. if applicable, the parent's right to 
refuse to consent to the action, including 
any consequences for parent or child if 
the parent refuses to consent; 

e. the parent's right to appeal the 
proposal or refusal to act, including a 
description of 1) the metnod of making 



NOTES 

13-1 The Part H regulations require that parents 
be provided timdy written notice t>efore 
any of tiie actions described In policy #13 
are taken." Such notice must be provided 
before ttie Part H program refuaes parents' 
request to (a) evaluate the child, (b) find the 
child or family eligiUe for services, or (c) 
change the placanent of the chikl or the ser- 
vices being provided to the dtild or family.^ 



14-1 The Part H regulations mandate that the 
written notice provided to parents In the 
circumstances described In policy #13 1>e 
in sufficient detail to inform ttie parents 
about ... [t]he action that is being proposed 
or refused; ... (tjhe reasons for taking tt^e ac- 
tion; and ... isjll procedural safeguards ttiat 
are available under (the regulations].'^^ The 
regulations, however, provide no guidance 
on how comprehensively the notice must 
describe eittier ttie 'reasons' for ttie con- 
templated action or the ''procedural 
safeguards' available to prevent or contest 
tiie action. We bdieve ttiat in order to truly 
inform die parents of the reasons behind an 
action, the notice must indude a descrip- 
ticm of (a) other options that were con- 
sidered, ^) tile reasons for rejecting other 
options, and (c) any records and reports 
used as a basis fcM* the action.^ We also 
believe that, in order to truly inform 
parents of their ffrocedurd ri^ts, the notice 
must Include a description of (a) if ap- 
plicable, tile parents' right to refuse to con- 
sent to tiie action, including any 
consequences for the parent or child if the 



U 34 d.F.R.^ 303.403(a). 

13. Id, 

14. 34 CF.H 8 303.403(b). ^. ^ „ 

15. Set 34 C.F.R. § 300.505(2)lt(3) (requiring such infonnation in notices provided in the Part B prcv 

gram). 
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CHAPTER 2: NOTICE 



Notice Before Significant Action (continued) 



RECOMMENDED POLICIES 
14. (continued) 

such an appeal, 2) whether activities to 
which the parents object will be delayed 
pending the appeal, and 3) whether ac- 
tivities sought by the parent will be im- 
plemented pending the appeal; and 
f . all other procedural safeguards 
available under the Part H statute and 
regulations. 



NOTES 

14-1 (conliiitted) 

parents exercise this right, and (b) die 
parents' ri^t to appeal ttie contemplated 
action, induding a description (rf the 
method of taking such an appeal and 
whetfier the contemplated action will be 
delajred until the condusion of the appeal 
process. 

14-2 The regulations require that the written 
notice provided to parents in the di^ 
cumstances described in poUcy #13 be 'in 
language understandable to the general 
public*** We prefer the formulation 'in Ian- 
guage understandable to the parents' be- 
cause we believe that botihi %vritten and oral 
notices should be comprehensible to those 
who will receive and act on them. 

14-3 The regulations also require that the writ- 
ten notice fnxndded to parents in the cir- 
cumstances described in policy #13 inf<mn 
them of '[a]ll procedural safeguards that 
are a^ ailable under [the regulations]/*^ In 
our view, the notice should highlight the 
safeguards that are especially relevant to 
the action or refusal to act proposed by the 
Part H system. 



16. 34C.F.R.§301.403(cXi). 

17. 34CF.R.§303.403(bX3). 



STRENGTHENING THE ROLE OF FAMILIES 



ANNOTATED POLICY RECOMMENDATIONS 



Notice in Parents' Native Language 



RECOMMENDATIONS 

15. Notice must be provided in the 
parents' native language unless it is 
clearly not feasible to do so. States 
should adopt policies specifically iden- 
tifying the exceptional circumstances in 
which it is "clearly not feasible" to give 
notice in the parents' native language. 
(A state should rarely, if ever, fail to pro- 
vide notice in the parents' native lan- 
guage.) 



NOTES 

15-1 Under the Part H statute and regulations, 
written notices to parents must be 
"'[pjrovided in the native language of the 
parents, unless it is clearly not feasible to 
do so Neither the statute nor the regula- 
ticms require states to adopt policies specify- 
ing the circumstances in which It is "deariy 
not feasible* to provide notice in the 
parents' native language. However, we 
strongly urge states to adopt suwh policies 
to safeguard against arbitrary and inap- 
propriate interpretations dt when these cir- 
cumstances prevail. 

15-2 The U.S. Secretary of Educaticm has indi- 
cated that notice in the parents' native lan- 
guage is excused only when "it is not 
possible to find someone with the 
knowledge and skills needed to translate a 
notice.**' In our view, such a circumstance 
exists only when the agency or provider 
obliged to provide the notice has failed to 
locate a competent translator after a com- 
prehensive search that (a) ranges beyond 
the territory served by the agency or 
provider and (b) includes inquiries to the 
lead agency (which, we believe, should 
compile and maintain a list of translation 
resources). Through such a search, it should 
be possible in almost every case to locate at 
least a distant translator willing to prepare 
a written notice in the parents' native lan- 
guage or to orally translate a notice to the 
parents, over the telephcme if necessary. 



18, 34 CF.R. § 303.403(c)(u); 20 U.S.C. § 1480(6), 

19, Appendix A to Part H regulations, discussion of 34 C.F.R, § 303,403, 54 Federid Register 26342 
(June 22, 1989). 
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CHAPTER 2: NOTICE 



Action to Be Taken When Written Notice 
Is Not Effective 



RECOMMENDED POLICIES 

16. If a parent's native language or usual 
mode of communication is not a written 
language (e.g., if the parent has a com- 
munication disability or is functionally 
or totally illiterate)/ steps must l>e taken 
to ensure that: 

a. Any notice required to be provided 
in writing to the parent is translated oral- 
ly to the parent in the parent's native 
language or provided in the mode of 
communication normally used by the 
parent (e.g., sign language, braille or 
oral communication); 

b. The parent understands the notice; 
and 

c. There is written evidence that the re- 
quirements of (a) and (b) have been met. 



NOTES 

16-1 Policy #16 is based on and incorpcmtes the 
provisions <rf 34 C.F.R. § m^.33(2)&(3). It 
differs from the txpiidt language <rf the 
regulations in only one respect. The Part H 
lobulations are silent on whetfier a func- 
ticMully or completely iUiterate parent is 
one whose 'mode of conununication ... is 
not a written language.* We believe a 
parent who is functionally or totally il- 
literate is wi tttin ttie class protected by 34 
C.F.R. § 303.403(2). Accoidingly, as reflected 
in policy #16, we advise that states provide 
notice to such parents in the 'mode erf com- 
munication normally used by ttie parents/ 
which in most cases will be oral comm.unica- 
tion. 
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Chapter 3 



Right to Review 
and Correct Records 



INTRODUCTION 

The recommended policies governing parents' right to review and 
correct records are designed to ensure tt\at: 
• Parents have access to all records pertaining to dteir child or 
family, including records related to screening, evaluation, assess- 
ment, eligibility determinations and the development and im- 
plementation of the Individualized Family Service Plan (IFSP); 
•Parents can request and receive wplanations and interpreta- 
tions of these records; and 
•Parents may amend or, alternatively, supplement or explain 
records which they believe are inaccurate or nusleading or vio- 
late the privacy or other rights of their child or family. 

The Part H regulations require state Part H programs to follow the 
rules and procedures usad in tiie Part B program to afford parents 
access to and an opportunity to correct records pertaining to tiieir 
child and family. The ?jrt B rules and procedures: 

•Give parents tiie rig^t to request information about the types 
and the locations of records collected, maintained or used in the 
program; 

•Give parents a general right to inspect and review records that 

relate to their child; 
•Permit states to withhold from parents certain limited categories 

of records; 
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CHAPTER 3: RIGHT TO REVIEW AND CORRECT RECORDS 



• Include in parents' right to examine records: (a) the right to a 
response to reasonable requests for explanations and interpreta- 
tions of records; (b) the right to copies of records at no expense 
when necessary to effectuate the parents' right to inspect and 
review; and (c) the right to have a representative of the parents 
inspect and review records; and 

•Give parents a right to challenge information in a record they 
believe is inaccurate or misleading or violates the privacy or 
other rights of their child. Parents may request that such infor- 
mation be amended, appeal refusals to amend tlie information 
and, if they lose their appeal, place in the files of the agency 
maintaining the contested record a statement commenting on 
the information and/ or setting forth their reasons for disagree- 
ing with the decision made on appeal. 

The recommended policies, for the most part, adapt these Part B 
rules and procedures to the Part H context In doing so, the 
policies make clear that: 

•Parents are entitled to receive from the lead agency, upon re- 
quest, information about the types and locations of records col- 
lected, maintained or used by the Part H system. 

•Parents are entitled to have access to aU records pertaining to 
their child or family, including records related to: (a) screening, 
evaluation, assessment, eligibility determinations and the 
development and implementation of the IFSP; (b) individual 
complaints dealing with the child or family; and (c) "any other 
area under [Part H] involving records about the child and the 
child's family"^; and 

•Parents are entitled to access to such records whether they are 
maintained by the lead agency, another public agency or a 
private provider. 

In a few instances, the recommended policies urge that states modify 
a Part B rule or procedure that is incorporated by reference in the 
Part H regulations to better serve the interests of children and families 
participating in the Part H system. States may lawfully adopt these 
modifications because they expand rather than limit parents' rights. 
The modifications: 

•Shorten the deadlines in the Part B regulations for responding 

to parents' requests for access to and correction of records; 
•Allow parents to invoke the Part H procedures for complaint 

r 34 CF.R. §303.402 
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INTRODUCTION 



resolution instead of the procedures referenced in the Part B 
regulations; and 
•Allow parents whose request for amendment of a record has 
been refused to place a corrective statement in the files of the 
agency or provider maintairung the record without first exhaust- 
ing their administrative appeals. (Under the Part B regulations, 
states may insist that parents exhaust all administrative appeals 
before placing a corrective statement in an agency's or 
provider's files.) 
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KEY PROVISIONS OF 
FEDERAL LAW AND REGULATIONS 



PartHSUtute 

Section 680. [also cited as 20 U.S.C. § 1480] The 
procedural safeguards required to be included 
in a statewide system...shall provide, at a mini* 
mum, the following: 

(3) The opportunity for parents and a guar- 
dian to examine reccHds relating to assess- 
ment screening, eligibility determinations^ 
and the development and implementation of 
the individualized family service plan. 

Part H Regulations 
§ 303.402 Oppoftunity to examine records. 
In accordance with tht confidentiality proce- 
dures in Ae regulations under Part B erf the 
Act (C.F.R. 300.560 through 300J76), the 
parents of a child digiUe under this part must 
be afforded the oppntunity to inspect and 
review records relating to evaluations and as- 
sessments, eligibility detennination, develop- 
ments and implemenution of IFSPs, individual 
complaints dealing with the child, and any 
other area under this part in voh^g records 
about the child and the diHd's family. 
§ 303.460 Confidentiality of information. 

(a) Each State shall adopt or develop policies 
and procedures that the Stat? ivUfottow in 
order to ensure the protection of any personal- 
ly identifiable information collected, used, cur 
maintained under tius part 

(b) These policies and procedures must meet 
the requirements in 34 C.F.R. 300.560 through 
30a576 [Part • reguladen^, witii the follow- 
ing modifications: 

(1) Any reference to Ae ''State educational 
agency^ means the lead agency under ttiis 
part. 

(2) Any reference to ''education of hand- 
icapped ctuldren," 'education of aU hand- 
icapped chikken," or provision of free 
public education to all handica{^>ed 
children" means the provision of services to 



childitn eligible under this part and their 
families. 

(3) Any reference to "local educational agcn< 
des" and 'intermediate educational units' 
means local service providers. 

Parts Regulations 
§300560 Definitions. 

'Education records' means the type of records 
covered under tht definition of 'education 
fecotds' in Part 99 of this tide (the regulations 
implementing the Fmnily Educational Rights 
and Privacy Act of 1974). 
'Participating agency* means any agency or 
institution which collects, maintains, or uses 
personally identifiable inf onnation, or from 
which information is obtained, under tfus pait 

§300562 Access rights. 

(a) Each participating agency shall permit 
paients to inspect and review any education 
lecoids rdating to tiieir children whidi are 
collected, maintained, or used by the agency 
under Ms pail The agency shall comf^ with 
a request without unnecessary delay and 
bef(xe any meeting regarding an individual- 
ized education program or hearing rdating to 
the identification, evaluation, or j^acement of 
the child, and in no case more fiian 45 days 
after the request has been made. 

(b) The right to inspect and review education 
m:ords under titis section includes: 

(1) The right to a ve^xmse from the par- 
ticipating agency to reasonable requests for 
explanations and interpretations ol the 
recmtis; 

(2) Ihe right to request that the agency pro- 
vide copies (rf the records containing fite in- 
formation if failure to provide those cofries 
would effectively prevent the parent from 
exercising the right to inspect and review 
the records; and 

(3) The riglit to have a representative of the 
parent inspect and review fiie records. 
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Part B Regiilatioiifi (continued) 

(c) An agency may presume that the parent 
has authority to inspect and review records 
relating to his or her child unless the agency 
has been advised that the parent does not 
have the authority under af^licable State law 
governing such matters as guardianship, 
separation, and divorce. 

§ 300 J63 Record of access. 

Each participating agency shall keep a recoid 
of parties obtaining access to education 
records collected, maintained, or used under 
this part (except access by parents and 
authorized employees of the participating 
agency), including the name of the party, the 
date access was given, and the purpose for 
which the party is authorized to use the 
records. 

§ 300^ List of cypcs and locations of infor- 
nution. 

Each participating agency shall provide 
parents on request a list of the types and loca- 
tions of education records collected, main- 
tained, or used by the agency. 

§300 J66 Fees. 

(a) A participating education agency may 
charge a fee for copies of records which are 
made for parents under this part if the fee 
does not effectively prevent the parents from 
exercising their right to inspect and review 
those records. 

(b) A participating agency may not charge a 
fee to search for or to retrieve information 
under this part. 

§ 30OJ67 Amendment of records at paien/s 
request 

(a) A parent who believes that information in 
education records collected, maintained, or 
used under this part is inaccurate or mislead- 
ing or violates the privacy or other rights of 
the child, may request the participating agen- 
cy which maintains the information to amend 
the information. 

(b) The agency shall decide whether to amend 
the information in accordance with the re- 



quest within a reasonable period of time of 
receipt ofttie request. 

(c) If the agency decides to refuse to amend 
the information in accordance with the re- 
quest, it shall inform the parent of the refusal, 
and advise the parent of the right to a hearing 
under §300.568. 

§ 300 J68 Opportunity for a hearing. 

The agency shall, on request, provide an op- 
portunity for a hearing to challenge inf onna- 
tion in education records to insure that it is 
not inaccurate, misleading, or otherwise in 
violation of the fxivacy or other rights of the 
child. 

§ 300 569 Result of hearing. 

(a) If, as a result of the hearing, the agency 
decides that tiie information is inaccurate, mis- 
leading or otherwise in violation of the 
privacy or other rights of the child, it shall 
amend the information accordingly and so in- 
form the parent in writing. 

(b) If, as a result of the hearing, the agency 
decides that the information is not inaccurate, 
misleading, or otherwise in violation of the 
privacy of other rights of the child, it shall in- 
form the parent of the right to place in the 
records it maintains on the child a statement 
commenting on the information or setting 
forth any rea&ons for disagreeing with the 
decision of the agency. 

(c) Any explanation placed in the records of 
the child under this section must: 

(1) Be maintained by the agency as part of 
the records of the child as long as the 
record or contested portion is maintained 
by the agency; and 

(2) If the records of the child or the con- 
tested portion is disclosed by the agency to 
any party, the explanation must also be dis- 
closed to the party. 

§ 300570 Hearing procedures. 

A hearing held under § 300.568 of this subpart 
must be conducted according to the proce- 
dures t iider § 99.22 of (the FERPA regulations). 



48 



STRENGTHENING THE ROLE OF FAMILIES 
50 



KEY PROVISIONS OF FEDERAL LAW AND REGULATIONS 



FERPA Regulations 

§ 993 What deenitlonf apply to these regula- 
tions? 

'Record' means any information recorded in 
any way, including, but not limited to, hand- 
writing, print, tape, film, microfilm, and 
microfiche. 

'Education records' 

(a) The term means those records that are — 

(1) Directly related to a student; and 

(2) Maintained by an educational agency or 
institution or by a party acting for the agen- 
cy or mstitution. 

(b) The term does not include - 

(1) Records of instructional, supervisory, 
and administrative personnel and educa- 
tional personnel ancillary to those persons 
that are kept in the sole possession of the 
maker of the record, and are not accessible 
or revealed to any other person except a 
temporary substitute for the maker of the 
record; 

(2) Records of a law enforcement unit of an 
educational agency or institution, but only 
if education recc»ds ma'jttained by the 
agency or institution are not disclosed to 
the unit, and the law enforcement records 
are— 

(i) Maintained separately from education 
records; 

(ii) Maintained solely for law enforce- 
ment purposes; and 

(iii) Disclosed only to law enforcement 
officials of the same jurisdiction; 

(3) (i) Records relating to an individual who 
is employed by an educational agency or 
institution, diat- 

(A) Are made and maintained in the nor- 
mal course of business; 

(B) Relate exclusively to the individu^ 
in that individual's capacity as an 
employee; and 

(C) Are not available for use for any 
other purpose. 

(ii) Reccxds relating to an individual in 
attendance at the agency or institution 
who is employed as a result ot his or her 
status as a student are education records 



and not excepted under para- 
graf4i(bX3)(i) of this definition. 

(4) Recoids on a student who is 18 years of 
age or older, or is attending an institution 
of postsecondaiy education, ttiat are - 

(i) Made or maintained by a physician, 
psydiiatrist, psychdogist, or other recog- 
nized professional or paraprofessional 
acting in his or her profef '^onai capacity 
or assisting in a paraprofessional 
capacity. 

(ii) Made, maintained, or used only in 
connection with treatmentof the stu- 
dent; and 

(iii) Disclosed only to individuals provid- 
ing the treatment For the purpose of 
this definition, 'treatment^ does not in- 
clude remedial educational activities or 
activities that are part of the program of 
instruction at the agency or institution; 
and 

(5) Records that only contain information 
about an individual after he or she is no 
longer a student at that agency or institu- 
tion. 
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POLICY RECOMMENDATIONS 



I Definition of Record 



RECOMMENDED POLICIES 

17. A "record' is any information, 
recorded in any way, maintained by an 
agency or service provider (wheAer 
public or private) or by any party acting 
for an agency or service provider. 



1 34 C.F.R.§ 303.402. 

3. 34 C.F.R§ 300.56a 

4. 34C.F.P ^99.3 (definition of education record). 

5. 34 CF.R^ 79.3 (definition of record). 



NOTES 

17-1 The Part HwgulHioM do wot t h — Mlvw 
cont^ « dcfinkion of 'iccsnL' HoiMVtr, 
they raqidic, thraugh a ckcuitoiis tafri 
route, tiMft iMci treat at 'noofds' li iNiof^ 
matkn wMikHKc airirit «< peHcjr #17. Ik* 
rome to Ihto iieiilt Is foBevM: 
Hie PMt H eegulMiom wfuiit ■tMe«,4n 



to foUow the pfocedHfCi coNtaM in A* 
PMt B reguMom relating to pmitB' ac- 
ccae to and light to comet 'cdiicaAian 
rccQide'* 

In defining the tem 'education leooads," 
tiie Part B icgulatioM refer ttkc leader to 
anodMr aet of regulatione, thaee iaapteMent- 
ing tiw FMiUy Gducaiton and Privacy 
Rigiiti Act of m codifiad at » U.S.C f 
vmigt Md ooaanoniy known ailWA.' 
The P«t B regulatfom define Ike tern 
'education recordi' to Mean 'the type of 
iccofdt covered under the definition of 
'education recorde" in FCRPA.' 

Under FERPA, an 'education record' ii a 
'lecoid' that is 'auuntained by an educa- 
tional agency or inetitutian or by a party ac- 
ting for the agency or inatitulion.'* A 
'record' is 'any infonaation recorded in 

any way."* 

Policy #17 translates to tlie Part H con- 
text tlw definition of 'education record' 
used in Part B and in FERPA. 
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RECOMMENDED POLICIES 

18. "Records'' include files, evaluations, 
reports, studies, letters, telegrams, 
minutes of meetings, memoranda, sum- 
maries, interoffice or intraoffice com- 
munications, memoranda reflecting oral 
conversations, handwritten or other 
notes, charts, graphs, data sheets, films, 
videotapes, slides, sound recordings, 
discs, tapes and information stored on 
microfilm or microfiche or in computer- 
readable form. 



NOTES 

18-1 P(Micy #18 lists some of the fonns in which 
recmled information may be maintained 
by Part H agencies and providers. Each is a 
"record" under the FERPA regulations. ^ 
hence, each is also a "record* fat purposes 
of Fait and Part 



6. ^ See34 C.F.FL § 99.3 ("records" include, but are not limited to, informalion recoided '[by] hand- 

writing, print, tape, fihn, miciofilin, and microfiche"). 

7. 34 CF.R.§ 300.560 

8. 34 CF.R.§ 303.402 
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ANNOTATED POLICY RECOMMENDATIONS 

Records to Which Parents Have Access 



RECOMMENDED POLICIES 

19. Except as provided in #21 below, 
parents must have access to aU records 
reg;.^ng their child or family that re- 
late to: 

a. screening, evaluation, assessment, 
eligibility determinations and the 
development and implementation of the 
IFSP; 

b. individual complaints dealing with 
the child or family; and 

c. aiiy other area under the Part H 
regulations involving records about the 
child and the child's family. 



20. Parentb' access may not be restricted 
based on the identity of the agency or 
provider maintaining the records. 
Parents are entitled to access to records 
maintained by the lead agency, another 
public agency or a service provider, 
whether public or private. 



NOTES 

19- 1 Under the Part H regulations, parents must 

be given access, in accordance with Part B 
procedures, to records "relating to evalua- 
tions and assessments, digibility determina- 
tions, and devdqpment and 
implementation of IFSPs, individual com- 
fdidnts dealing witii ttie child, and any 
ottier area under the Part H regulations in- 
vdving records about ttie child and the 
child's family.** Policy #19 impkmen** this 
mandate. It also identifies some "ottier 
ai«a(s] under the Part H regulaticms invdv- 
ing records about the child and the duld's 
family,' namely (a) the screening of 
children and (b) the filing of complaints 
dealing witti family members ottter than an 
eligible child Under die Part H regulations, 
parents must be given access to records 
alxHit such matters.^^ 

20- 1 Neither the Part H nor ttie Part B nor tt\e 

FERPA regulations audtorize states to restrict 
access to records based on the character of 
the agency maintaining ttie records. Parents 
are therefore entitied to access to records of 
the type described in #19, whether main- 
tained by the lead agency, another public 
agency or a public or private service 
provider. 



9. 34 CF.R.S 303.402. 

10. Id.. 
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CHAPTERS: RIGHT TO REVIEW AND CORRECT RECORDS 
Records to Which Parents Have Access (continued) 



RECOMMENDED POLICIES 

21. States may adopt policies denying 
parents access to the following records: 

a. records of service, supervisory and 
administrative personnel that are kept in 
the sole possession of the maker of the 
record and are not accessible or revealed 
to any other person except a temporary 
substitute for the maker of the record; 

b. records of a law enforcement unit 
of a public agency or private provider, 
but only if: the unif s records are main- 
tained solely for law enforcement pur- 
poses; the unif s records a^3 disclosed 
only to law enforcement officials of the 
same jurisdiction; the unif s records are 
maintained separate from other records 
of the agency or provider; and other 
records of the agency or provider are not 
disclosed to the unit; and 

c. records relating to an individual 
who is employed by an agency or 
provider that are made and maintained 
in the normal course of business, that re- 
late exclusively to the individual In that 
individual's capacity as employee, and 
that are not available for use for any 
other piupose. This subparagraph does 
not apply to records relating to a parent 
who is employed as a result of the 
parent's status as a recipient of services 
or as a result of the parents child's 
receiving services. 



NOTES 

21-1 The Part B regulations that are incor- 
porated by reference in ttie Part H regula- 
tions give parents access only to ''the type 
of records' covered under the definition of 
'education rtcords" in FERPA." FERPA 
specifically exdudes from the definition of 
'education records' the sort of records 
described in policy #21. We doubt that Con- 
gress, in enacting the Part H statute's access 
provisions,^ meant parents to have the 
right to review such records. Accordingly, 
in our view, states may adopt policies deny- 
ing parents access to ttie type of records 
described in policy #21. 



11. 34 CF.R.§ 300.560. 

12. 20 U.S.C. §480(3). 
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ANNOTATED POLICY RECOMMENDATIONS 



Parents' Access Rights 

RECOMMENDED POLICIES 

22. When a parent asks to review a 
record, the agency or provider maintain- 
ing the record must comply with the re- 
quest without imnecessary delay— in no 
event more than 14 days after the re- 
quest is made. Priority should be given 
to parents' requests to review records in 
preparation for an IFSP meeting, a hear- 
ing or another time-sensitive event 



] 



NOTES 

22-i PoUdcs #2^#25 by and Urge im(riement 
Pait B provisions incorporated by reference 
into the Part H regulatory scheme** The*e 
provisions ap(4y to 'partidpi^g agen- 
cies.'' " A ""paitidpating agency' is defined 
by ttie Part B regulations as an 'agency or 
institution which collects, maintains, or 
uses personally identifiable information, or 
from which infcxmat;on is obtained' to 
cany out Ae Part B pmgram.^ We bdieve 
that, in file Part H concext, a 'partidpafing 
agency^ indudes any public agency and 
private provider with records rdafing to 
the matters identified in policy #30(a)-(c). 

22-2 Part B requires 'partidpating agendes' to 
comply wifii parents' requests to inspect 
and review records 'wifiiout unnecessary 
delay and before any meeting regarding an 
individualized education program o'* hear- 
ing relating to file identification, evalua- 
tion, or placement of [a] child, and in no 
case more fiian 45 days after the request has 
been made/^^ PoUcy #22 restates fiie Pait B 
mandate that responses to parent requests 
fcHT information be made 'wifiioul Jmeces- 
saiy delay/ Unlilce Part B, however, file 
recommended policy requires compliance 
wifii such requests no later than 14 days 
after fiiey are made because, as the U.S. 
Secretary of Education has noted, 'file 
needs of children in fiie birfii through two 
age range change so quickly.''^^ 



13. 34CF.R.S301 .01 

14. Stt 34 CRR.§§ 300.562 and 300.566. 

15. 34 C.RR.S 300.560. 

16. 34 C.RR.S 300.562(a). 

17. Note to 34 C.F.R § 303.423 (urging an accelerated timeframe fc: resolution of complaints). 
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CHAPTER 3: RIGHT TO REVIEW AND CORRECT RECORDS 



Parents' Access Rights (continued) 



RECOMMENDED POLICIES 

23. When records are requested in con- 
nection with a meeting regarding the 
EFSP or with a formal hearing to resolve 
a complaint (conducted pursuant to 34 
C.F.R. § 303.420), the agency or provider 
shall provide the records prior to the 
meeting or hearing. 



24. The right to review a record includes: 

a. the right to a response to reasonable 
requests for explanations and interpreta- 
tions of the record; 

b. the right to obtain, free of charge, 
one copy of the record; and 

c. the right to have a representative of 
the parenf s choosing review the record. 



25. An agency or provider may not 
charge a fee to search for or to retrieve a 
record. 



NOTES 

23-1 Policy #23 restates and translates into Part 
H language the Part B rule tiiat whf -n 
records are requested of a partidpa dng 
agency in connection %^th an lEP nieedng 
or a due process hearing, the agency must 
comfdy with the request before the meeting 
or hearing is held.^* 



24- 1 Policy #24 restates the Part B rule that the 

right to review a record includes (a) the 
right to a response to reasonable requests 
for explanations and interpretations of the 
record and (b) the ri^t to have a repre- 
sentative of the parent review the recoid.^' 
Unlike Part B, policy #24 gives parents ttie 
right to obtain, free of charge, a copy of the 
record. (Part B gives parents a right to 
copies at no cost only when necessary to ef* 
fectuate the parents' right of access.)'^ 

25- 1 Policy #25 restates and applies to the Part 

H context the Part B rule that a ''participat- 
ing agency may not charge a fee to search 
for or to retrieve information'" in response 
to a parental request.^ 



18. 34 C.F.Fl§ 300.562(a). 

19. 34C.F.R.§300.562(b)(l)&(3). 

20. 34 C.F.!l§ 300.562(2). 

21. 34 C.F.R.§ 300.566(b). 
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ANNOTATED POLICY RECOMMENDATIONS 



Right to Correct Records 



RECOMMENDED POLICIES 

26. A parent may request that informa- 
tion in a record be amended (including 
that it be deleted) if: 

a. It is inaccurate or misleading; or 

b. It violates the privacy or other 
rights of the parent's child or family. 



27. When a parent requests that informa- 
tion in a record be amended, the agency 
or provider maintaining the record must 
act on the request without unnecessary 
delay and in no event more than 45 days 
after the request is made. 

28. If the agency or provider refuses to 
amend the information as requested, it 
must: 

a. inform the parent of the refusal; 
and 

b. advise the parent that she or he 
may appeal the refusal by invoking the 
administrative procedures of the Part H 
system for resolving parents' complaints 
(including formal hearings pursuant to 
34 C.F.R. § 303.420, mediation where 
available or both). 



NOTES 

26- 1 Policies #26 through #29 adapt to the Part 

H system the Part B rules that give parents 
a right to challenge information in a record 
they believe is inaccurate or misleading or 
violates the privacy or other rights of their 
child.^ In the adaptation, three modifica- 
tions were made, all of which states may 
lawfully adc^t because they extend rather 
than limit parents' rights. The modifications 
are explained in the following notes. 

27- 1 The Part B regulations require that a 

response be made to a parent's request for 
correction of a record "within a reasonable 
period of time.*^ PoHcy #27, however, re- 
quires that a response be made without un- 
necessaxy delay and in no event later than 
45 days after the request is made. 



28-1 Part B does not afford parents the right to a 
formal administrative hearing to appeal a 
refusal to amend a record.^ Recommended 
policy #28 gives parents such a right. Also, 
policy #28 permits parents to resolve their 
complaints about the amendment of records 
through the complaint resolution processes 
generally available in the Part H system. 
We see no reason for the Part H system to 
treat parents' complaints about the amend- 
ment of records differently than other com- 
plaints. Given the complexity of the Part H 
system, and the difficulty that parents are 
likely co encounter in attempting to 
navigate it, we think there is great value in 
maintaining a single administrative system 
for resolving all parental complaints. 



22. 34 C.F.R. §300.567-300.570. 

23. 34 C.RR§ 300. 567(b). 

24. 34 C.F.R § 300.570 (administrative appeals of refusals to amend records may be conducted ac- 
coiding to the informal procedures described in § 99.22 of the FERPA regulations). 
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CHAPTER 3: RIGHT TO REVIEW AND CX)RRECT RECORDS 



Right to Correct Records (continued) 



RECOMMENDED POLICIES 

29. If the parent chooses not to appeal, 
or if the parent loses the appeal (i.e., the 
information is not amended as a result 
of the appeal), the parent may place in 
the files of the agency or provider main- 
taining the contested record a corrective 
statement commenting on the informa- 
tion in the record and, if the parent has 
lost an appeal, setting forth the parent's 
reasons for disagreeing with the 
decision on appeal. 

a. The statement must be maintained 
along with the contested record; and 

b. If the record or the information 
about which the parent has complained 
is ever dis<:losed by the agency or 
provider to any party, the statement 
must also be disclosed to that party. 



NOTES 

29-1 Under Part B, parents may be required to 
exhaust their administratwe remedies 
before (riadng a corrective statement in an 
agenc/s or provider's files.* Policy #29 
permits parents to place a ccnrective state- 
ment in an agenc/s or providei^s files im- 
mediately after their request for a 
correction is refused, without having to 
first exhaust administrative appeals. 

29-2 The Part B regulations provide that after 
the parents place a correcthre statement in 
the files of an agency or provider, the cot- 
rective statement must be disclosed 'when 
the records of die diild or die contested 
pcKtion of (the records]' are disdosed. As 
discussed in the notes to pdicy #1, the 
term 'record ' as used in die Fait B regula- 
tions, includes both the |:diysical record it- 
self and the information contained in it^ 
Thus, as policy #29 makes dear, parents' 
'^omctiye statements must be disdosed 
whe^er the records about which they 
have complained are disclosed and when- 
ever the information diat was at issue is dis- 
dosed (regardless of whether the physical 
records themselves are released). 



25. S«r 34 CF.R.§ 300.569(b). 

26. 34 C.F.R. § 300.560 (incorporating FERPA's definition of 'recoid'); 34 C.F.R. § 99.3 (under 
FERPA, the term 'reconl" includes both the physical record itself and information contained in 
the record). 
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Information About What Records Agencies and 
Providers Maintain and Whom to Contact for 
Access to Them 



RECOMMENDED POLICIES 

30. The lead agency, upon request must 
inform parents of tiie types and loca- 
tions of records collected, maintained or 
used by public agencies and private 
providers relating to: 

a. screening, evaluation, assessment, 
eligibility determinations or the develop- 
ment and implementation of Individual- 
ized Family Service Plans; 

b. individual complaints dealing with 
children or families; or 

c. any other area under the Part H 
regulations involving records about 
children and families. 



NOTES 

30-1 In our view, the requirement in the Part H 
statute and regulations that states assure 
paivnts access to Part H records imfdiddy 
requires compliance with policy #30. We 
beUeve that as a practical matter, parents 
will be unaUe to effectively exercise dieir 
right of access widiout information about 
the types and locations of the records main- 
tained and used by the Part H system. Ac- 
cordingly, parents must be given access, 
upon request, to such information. 

30-2 It will not be difficult far lead agencies to 
implement p jlicy #30. As exfdained in note 
31-1, every public agency and service 
provider in the Part H system must main- 
t in a list of the types and locations of 
records that it collects, maintains or uses 
regarding the matters identified in #30(a)- 
(c).^ By com|riling these lists, the lead agen- 
cy could readily develop the tnformaticm 
necessary to implement pc^cy #30. (This in- 
formation, once developed, will also assist 
tiie lead agency by enhancing its under- 
standing of and hence its ability to manage 
the abundance of records that will l>e 
genarated by and used in the Part H pro- 
grant.) 



27. 34 CF.R§ 300.565. 
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CHAPTER 3: RIGHT TO REVIEW AND CORRECT RECORDS 
Infonnation About Records and How to Gain Access to Them (continued) 



RECOMMENDED POLICIES 

31. Each public agency and private 
provider must provide to parents, upon 
request: 

a. a list of the types and locations of 
records collected, maintained or used by 
the agency or provider relating to: 

1) screening, evaluation, assess- 
ment, eligibility determinations or the 
development and implementation of 
IFSPs; 

2) individual complaints dealing 
with children or families; or 

3) any other area under the Part H 
regulations involving records about 
children or families; and 

b. the title and address of the person 
to whom requests to review such records 
should be made. 



NOTES 

3M Policy #31(a) restates and adapts to the Part 
H context the Part B rule that '[e]ach pap 
tidpating agency shall provide parents on 
request a list of the types and locations of 
education records collected, maintained, or 
used by the agency Compliance with the 
Part B rule is required by the Part H ivgula- 
tions.^ 

31-2 Neither the Part H nor the Part B regula- 
tions explicitly require agencies and 
providers to give parents on request the 
title and address of individuals to whom 
parents should address requests for 
records. Such a rfH:)uirement may be im- 
posed by the FERPAegulctions, which 
gives parents the right to "a list of ... the tit- 
les and addresses of the officials respon- 
sible for [maintaining] ... records' within 
FERPA purview.^ However, as e3q>lained 
more fully in the introduction to the chap- 
ter on confidentiality, it is uncertain to 
what extent and in what manner this or 
other FERP^rovisions apply to Part H 
agencies and providers that do not receive 
funds under programs administered by the 
U.S. Department of Education.^^ Reganlless 
of whether it is legally mandated, we 
strongly urge states to adopt policy #31(b) 
to ensure that parents can find out where to 
direct their requests to review Part H 
records. 



28. 34 CF.R.§ 300.565. 

29 34 C.F.R. § 303.402 (parents must be afforded the opportunity to inspect and review records "in 
accordance with the ... procedures in {34) C.F.R. § 300.560 through § 300.576"). 

30. 34 CF.R. §99.6(a)(2)(iv) (requiring adoption of a policy specifying 'the titles and addresses of of- 
fidals responsible for (maintaining) .... records*' covered by FERPA); 34 C.F.R. § 99.7(aX5Xi«quir- 
ing notice to parents of their right to obtain on request a copy cA this policy). 

31. Compare Note to 34 C.F.R. § 303.460 (FERPA regulations ^appljr* to Part H program) with 34 C.F.R. 
§ 99.1 (FERPA's rules imposed only on agencies and institutions that receive federal education 
funds). 
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Chapter 4 

Confidentiality 



INTRODUCTION 

ihe recommended policies governing confidentiality of information 
are designed to ensure that: 

•Parents may place reasonable limits on the disclosure of per- 
sonal information about their child, their family and them- 
selves, including limits on the sharing of such information 
among Part H agpncies and providers; and 
•Basic safeguards are provided to parents when they are asked to 
authorize an agency or provider either to disclose or to seek per- 
sonal information. 

he Part H statute requires states to protect the "right to confiden- 
tiality of personally identifiable information.*'^ But neither the 
statute itself nor its legislative history defines the scope of this right or 
indicates how states should secure its protection. The Part H regula- 
tions also fail to identify the precise nature of a famil/s right to con- 
fidentiality. 

he Part H regulations do adopt a scheme for protecting the con- 
fidentiality of personally identifiable information. Under the Part 
H regulations, states are obliged to follow the rules for protecting con- 
fidentiality that apply in the Part B program.^ However, having been 
imported from the Part B program, these rules are not tailored to the 
unique characteristics of the Part H program, especially its muitidis- 
ciplinary and multi-agency approach. 



T 



T 



1 20 U.S.C. § 1480(2). 

2. 34 C.F.R. § 303.460(b) (incorporating by reference the Part B regulations regarding the protec- 
tion of confidential information). 
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CHAPTER 4: CONFIDENTIALITY 



The Part B confidentiality rules were designed for a program in 
which most activity, and hence most disclosures of personally iden- 
tifying information, occurs within a single agency: the age cy provid- 
ing special education to the child. It is questionable whether 
application of these rules to a Part H system adequately protects 
families' right to confidentiality, if these regulations are interpreted as 
allowing relatively unfettered exchanges of confidential information 
among Part H agencies and providers, then a strong case can be made, 
we believe, that they violate congressional intent 

However, we find the Part H regulations' meaning uncertain and 
therefore do not venture here an opinion on whether thoy are 
consistent with congressional intent First, it is unclear how the Part B 
rules should be and will be interpreted in the Part H context Second, 
it is unclear how and to what extent the Part H or the Part B regula- 
tions incorporate the protections of the regulations implementing the 
Family Educational Rights and Privacy Act (FERPA). 

A note to the Part H regulations indicates that the protections for 
confidential information in the FERPA regulations apply to the 
Part H program.^ The general applicability of the FERPA confidentiality 
protections to the Part H program, however, raises several issues of 
statutory and regulatory interpretation. For example, when the Part B 
rules regarding confidentiality conflict with the FERPA rules, which set 
of rules should the Part H system follow? 

Another question is: Do the FERPA rules apply to all agencies and 
providers in the Part H system or only to agencies and providers 
that are ''educational'' agencies or institutions? The FERPA regulations, 
by their own terms, apply only to an "educational agency or institu- 
tion," defined in FERPA as any "public or private agency or institution" 
that receives money under a program administered by the U.S. Depart- 
ment of Education. * Although Part H itself is such a program, it is 
likely that some public agencies and private providers participating in 
the Part H system will receive neither Part H funds nor funds under 
another U.S. Department of Education program and, therefore, will 
not qualify as an "educational agency or institution" under FERPA, 



3. Note to 34 C.F.R. § 303.460 ("[t)he Part B provisions incorporate by reference the [FERPAl regula- 
tions ... therefore, those regulations also apply to [the Part H program]"); Appendix A to Pvt H 
regulations, discussion of 34 C.F.R. § 303.403, 54 Federal Register 26343 (June 22, 1989) ("both the 
Part B and FERPA requirements ... apply to [the Part H program]"). 

4. 34 C.F.R. §99.3. 
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INTRODUCTION 
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inally, in the context of the Part H program, what is the meaning of 
the FERPA provisions that broadly permit the disclosure of con- 
fidential information, without prior parental consent, to ''another 
school [or] school system''^ or to ""another educational agency or in- 
stitution''? ^ Should the phrases ''another school [or] school syzt^m" 
and ''another educational agency or institution'' be read literally or as 
references to "another'' Part H program?^ 

If the Part H regulations concerning confidentiality are determined 
by a court or other authoritative source, such as a state attorney 
general, to violate Congress' intent, states would remain t>ound by the 
mandate in the Part H statute to protect families' "right to confiden- 
tiality of personally identifiable information."* Unless either Congress 
or the U.S. Department of Education prescribed a new set of n les, 
states would themselves be required to develop and implement 
policies to comply with that mandate. 

The Task Force's recommended policies borrow from both the Part 
B and FERPA regulations and are designed to comply with relevant 
Part B and FERPA requirements. In our view, a state could ensure com- 
pliance with Part H confidentiality rules by adopting the policies 
recommended here. ^ But in the final analysis, these policies are our 
own creation. We urge their adoption not because we believe them to 
be mandated by federal law, but because they contain critical protec- 
tions for families. 

The recommended policies permit parents, if they so desire, to exer- 
cise control over the flow of information among the Part H agen- 
cies and providers involved with their child and family. Under the 
recommended policies: 

•An agency or provider may disclose confidential information, 
without prior parental consent, to its employees who have a 
legitimate need for access to the information; 
•All other disclosures of confidential information, including dis- 



5. 34CF.R§99.31(aK2) 

6. 34 CF.R§ 99.34(b) 

7. C/ 34 C.F.R § 303.460(bX2)&(3) (directing that, in applying Part B rules to the Part H progiam, 
any references to 'education of handicapped children* be treated as references to "the provision 
of IPart H] senrices to children ... and their families/ and any references to "local educational 
agencies" be treated as references to "kxai service providers"). 

8. 20 U.S.C.§ 1480(2). 

9. This is true with respect to matters about which we have made recommendations. However, we 
have not made recommendations concerning all topics addressed by the Part B and FERPA 
regulations. For example, the Part B regulations contain rules about the destruction of records, 
34 C.F.R. § 300.573, and the FERPA regulations, about annual notifications of rights, 34 C.F.R. § 
99.7. The Task Force has not addressed either issue in its recommended policies. 
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CHAPTER 4: CONFIDENTTAUTY 



closures among Part H agencies and providers, may be made 
only with the informed consent of the parents; 

• If a state has an umbrella public human services agency (e.g., a 
department of human services, human resources, or health and 
rehabilitative services), exchanges of confidential information 
among component units of the agency (e.g., mental health, 
developmental disat ilities, public health, public welfare and 
juvenile justice) may be made only with the informed consent of 
the parents; and 

•A state may permit exceptions to the above rules only in certain 
specified circumstances. 

In addition, the recommended policies oblige Part H agencies or 
providers to provide to parents certain minimum protections when 
the agencies or providers ask parents to sign a general release permit- 
ting the disclosure of confidential information to others. The recom- 
mended policies require that when such a release is sought: 

•Parents must be informed of their right both to refuse to sign 

the release and to revoke the release at any time; 
•The release must list the agencies, providers and others to 
whom information may be given and must specify, for each, the 
type of information that may be given; 

•Parents must be given an opportunity to limit the type of infor- 
mation provided under the release and to limit which agencies, 
providers and others may be given information. The release 
must provide ample space for parents to write in such limita- 
tions; and 

• 1 ,ie release must be time-limited. 

Similar protections are required for releases giving broad permis- 
sion to an agency or provider to seek confidential information 
about a child or family. 



STRENGTHENING THE ROLE OF FAMILIES 



KEY PROVISIONS OF 
FEDERAL LAW AND REGULATIONS 



Part H Statute 

Section 680. (also cited as 20 U.S.C. § 1480] The 
procedural safeguards required to be included 
in a statewide system.. .shall provide, at a mini- 
mum, the following: 

(2) The right to confidentiality of personally 
identifiable information. 

Part H Regulations 

§ 303.401 Definitions of consent, native lan- 
guage, and personally identifiable informa- 
tion. 

(c) "Personally identifiable" means that infor- 
mation includes— 

(1) The r.ame ot tiie child, the child's 
parent, or other family member; 

(2) The address of the child: 

(3) A personal identifier, such as the child's 
or parentis social security number; or 

(4) A list of personal characteristics or other 
information that would make it possible to 
identify the child with reasonable certain- 
ty. 

§ 303.460 Confidentiality of information. 

(a) Each State shall adopt or develop policies 
and procedures that the State will follow in 
order to ensure the protection of any personal- 
ly identifiable information collected, used, or 
maintained under this part. 

(b) These policies and procedures must meet 
the requirements in 34 CFR 300.560 through 
300.576, with the following modifications: 

(1) Any reference to the "State educational 
agency" means the lead agency under this 
part. 

(2) Any reference to ''education of hand- 
icapped children," ''education of all hand- 
icapped children," or ''provision of free 
public education to all handicapped 
children" means the provision of services to 
children eligible under this part and their 
families. 



(3) Any reference to "local educational 
agencies" and "intermediate educational 
units" means local service providers. 

Part B Regulations 

§300560 Definitions. 

As used in this subpart: 

"Education records" means the type of records 
covered under the definition of "education 
records" in Part 99 of (the FERPA regulations). 

"Participating agency* means any agency or 
institution which collects, maintains, or uses 
personally identifiable information, or from 
which information is obtained, under this 
part. 

§ 300.563 Record of access. 

Each participating agency shall keep a record 
of parties obtaining access to education 
records collected, maintained, or used under 
this part (except access by parents and 
authorized employees of the participating 
agency), including the name of the party, the 
date access was given, and the purpose for 
which the party is authorized to use the 
records. 

§300571 Consent 

(a) Parental consent must be obtained before 
personally identifiable information is: 

(1) Disclosed to anyone other than officials 
of participating agencies collecting or using 
the information under this part, subject to 
paragraph (b) of this section; or 

(2) Used for any purpose other than meet- 
ing a requirement under this part. 

(b) An educational agency or institution sub- 
ject to (the FERPA regulations] may not release 
information from education records to par- 
ticipating agencies without parental consent 
unless authorized to do so upder (the FERPA 
regulations]. 
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Part B Regulations (continued) 
§300572 Safeguards. 

(a) Each participating agency shall protect the 
confidentiality of personally identifiable infor- 
mation at collection, storage, disclosure, and 
destruction stages. 

fo) One official at eacn participating agency 
shall assume responsibility for insuring the 
confidentiality of any personally identifiable 
information. 

(:) All persons collecting or using personally 
identifiable information must receive training 
or instruction regarding the State's policies 
and procedures [concerning confidentiality]. 

(d) Each participating agency shall maintain, 
for public inspection, a current listing of the 
names and positions of those employees 
within the agency who may have access to per- 
sonally identifiable information. 

FERPA Regulations 

§ 993 What definitions apply to these regula- 
tions? 

"Record" means any information recorded in 
any way, including, but not limited to, hand- 
writing, print, tap^. film, microfilm, and 
microfiche. 
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STRENGTHENING THE ROLE OF FAMILIES 




POLICY RECOMMENDATIONS 
What Information Is Confidential 



RECOMMENDED POLICIES 



NOTES 



31 Personally identifiable information 
concerning a child, the child's parent or 
another family member is confidential. 



33. Personally identifiable information 
includes but is not limited to: 

a. the name of the child, the parent or 
other family member; 

b. the address of the child, the parent 
or other family member; 

c. a personal identifier, such as a social 
security number, of the child, parent or 
other family member; 

d. a description of personal charac- 
teristics or other information that would 
make it possible to identify the child, the 
parent or other family member with 
reasonable certainly; and 

c. information that would make the 
identity of the cnild, parent or other 
family member easily traceable. 



32- 1 Pcdicy #32 declares that Part H agencies 

and providers must treat all personally iden- 
tifiable information as 'confidential.' The 
policy is omsistent with Part H, Part B, and 
FERPA regulations. Each set of regulations 
treats 'personally identifiable information' 
as confidential.^' 

33- 1 Subparagraphs (a-d) of policy #33 essential- 

ly track the definition of 'personally iden- 
tifiable information' contained in the Part 
H regulations.^^ However, unlike the Part 
H definition, subparagraph (b) makes dear 
that not only the address of a child but also 
the address of any other family member is 
confidential. Subparagraph (d) makes clear 
that a list dt pmotul characteristics or 
other information that would identify a 
family member other than a child is con- 
fidential.^^ 

33-2 Subparagraph (e) of policy ^33 is based on 
the definition of ""personally identifiable in- 
fo: nation" in FERPA.*^ We believe Congress 
intended the Part H system to treat informa- 
tion of the type described in subparagraph 
(e) as confidential.^^ 



10. See 34 C.F.R. § 303.460(a) (Part H); 34 C.F.R. § 300.571 (Part B); 34 C.F.R. § 99.30 (FERPA). 

11. 34 CF.R.S 303.401(c). 

11 See 2D U.S.C. § 1480(2) (requiring slates to preserve the confidentiality of all personally identifi- 
able information). 

11 31 C.F.R- § 99.3 ("personally identifiable information'' includes information "that would make [a] 

student's identity easily traceable"). 
14. See 20 U.S.C. § 1480(2) (requiring confidentiality for all personally identifiable information). 
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Disclosure of Confidential Inf oimation 



RECOMMENDED POLICIES 

34. Except as provided in policies #35, 36 
and 37, all disclosures of confidential in- 
formation, including disclosures among 
agencies and providers, may be made 
only with the parents' informed consent. 



35. A public agency, subject to policy 
#36 below, or a service provider may dis- 
close confidential information, without 
prior parental consent, to its employees 
who have a legitimate need for access to 
the information. 



NOTES 

34-1 In our view, family privacy can be 

safeguarded only if Part H agencies and 
providers neither seek nor release confiden- 
tial information without p.' r parental con- 
sent. 



35-1 Both the Part B and FERPA regulations 
prohibit disclosing confidential informa- 
tion, without prior parental consent, to per- 
sons who do not have a legitimate need for 
the information.^^ 



34 C F R § 300 571(a) (under Part B, confidential information may be disclosed without consent 
only to ''officials of participating agencies coUecting or using the information" to fulfill Part B rc- 
quiremcnts or for "meeting a [Part B] requiremenr); 34 C.F R. § 99 31 (under FERPA, confidential 
information may be disclosed without parental consent only to those with specified interests) 
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Disclosv\re of Confidential Information (continued) 



RECOMMENDED POLICIES 



NOTES 



36. Many states have umbrella human 
services departments (e.g., public depart- 
ments of human services, human resour- 
ces, or health and rehabilitative services) 
with component agencies or units 
responsible for mental health, develop- 
mental disabilities, public health, public 
welfare and/or juvenile justice. Within 
such an umbrella department, each com- 
ponent agency or unit may, without 
prior parental consent, disclose confiden- 
tial information to its own employees 
who have a legitimate need for access to 
the information. However, the com- 
ponent agencies or units may not share 
confidential information among them- 
selves without the parents' prior in- 
formed consent, even where a legitimate 
need exists to do so. All exchanges of 
confidential information among com- 
ponent agencies or units, even within an 
umbrella department, must be 
authorized by the parents, except as 
provided by policy #37. 



36-1 Neither Part B nor FERPA speaks directly to 
the issue of exchanges of information 
among component units in an umbrella 
public service agency.^* We strongly believe 
such exchanges should be permitted only 
with prior parental consent. 



16. But see 34 C.F R. § 300.571 (under Part disclosures permitted to ''officials of participating agen- 
cies*'); 34 C.F.R. § 99.31(a)(l)(under FERPA; an educational agency :.\ay disclose information 
without parental consent to "other school officials ... within the agency''). 
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Disclosure of Confidential Information (continued) 



RECOMMENDED POLICIES 

37. The state may adopt policies to per- 
mit disclosures of confidential informa- 
tion without prior parental consent 
when: 

a. The disclosure is to authorized rep- 
resentatives of the Comptroller General 
of the United States, the U.S. Secretary 
of Education or a state agency respon- 
sible for the administration of the Part H 
program; the disclosure is in connection 
with an audit or evaluation of the Part H 
program or for ensuring the program's 
compliance with legal mandates; and 
the representatives to whom disclosure 
is made protect against further dis- 
closures of the information and destroy 
the information when no longer needed; 

b. The disclosure is to organizations 
conducting studies to develop, validate 
or administer predictive tests, to ad- 
minister financial aid programs, or to im- 
prove Part H services; and: 

1) The study is conducted in a man- 
ner that does not permit personal iden- 
tification of parents, children or f ^jnily 
members by individuals other than 
representatives of the organization; 
and 

2) The disclosed confidential infor- 
mation is destroyed when no longer 
needed for the purposes for which the 
study was conducted; 

c. The disclosure is to accrediting or- 



NOTES 

37-1 The list of circumstances in subparagraphs 
(a-f) of policy #37 is based on, and adapted 
from, die FERPA regulations.^^ We have in- 
tentionally cmiitted from the list the dr- 
cumstances described in the FERPA 
regulations covering financial aid and direc- 
tory listings.^* We do not approve of 
agencies' or providers' disclosing confiden- 
tial informa^don needed for determining 
financial zid without parental consent*^ 
Parents may be informed that an af^lica- 
tion fcHT aid cannot be made witiiout tiieir 
agreeing to release certain confidential in- 
formation (if this is in fact tiie case). How- 
ever, it should be up to the parents, not an 
agency or provider, to dedde whether the 
application wiU be made and the informa- 
tion released. In addition, we do not ap- 
prove of Part H agencies' or providers' 
publishing 'directory information"' without 
txpress parental consent^ Public dis- 
closure of such mformation could stig- 
matize the child and the family. 



17. See 34 C.F.R. §§ 99.31(a)(3),(5),(6H10)&(12). 

18. 34C.F.R.§99.31(a)(4)4(ll). 

19. See 34 C.F.R. § 99.31(a)(4) (pennitdng such disclosures). 

20. See 3^ C.F.H §§ 99.31(a)(ll) k 99.37 (peraiitting such conduct). 



STRENGTHENING THE ROLE OF FAMILIES 

7i 



ANNOTATED POLICY RECOMMENDATIONS 



Disclosure of Confidential Information (continued) 



RECOMMENDED POLICIES 
37 (continued) 

ganizations to carry out thei** ccrediting 
functions; 

d. The disclosure is to comply with a 
judicial order or lawfully issued sub- 
poena and a reasonable effort has been 
made by the disclosing agency or 
provider to notify the parents of the 
order or subpoena in advance of com- 
pliance; 

e. The disclosure is in connection with 
a health or safety emergency, and the 
disclosure is necessary to protect the 
health or safety of a child or another per- 
son; or 

f . The disclosure is to a parent and the 
information concerns either the parent 
or the parents child. 

38. State policies adopted pursuant to 
policy #37 above must require that: 

a. Parents must be informed, as soon 
as practicable, of disclosures made 
without their prior consent under the cir- 
cumstances in policy #37 (b-e); and 

b. All such disclosures must be noted 
in the child's or family's records. 



NOTES 



38-1 Ferpa generally does not require notice to 
parents when a disclosure is made under 
the circumstances described in policy #37.^* 
Ferpa does, however, require that a record 
be maintained of each disclosure of con- 
fidential information made without prior 
parental consent.^ Part B has a similar re* 
quirement,^ which is incorporated by refer- 
ence in the Part H regulations,^ We believe 
that parents should be entitled not only to 
review a record of disclosures of confiden- 
tial information made without ttieir con- 
stmt but also to receive notice of such 
disclosures in most circumstances. 



21. But see 34 C.F.R. § 99.34(a)(2) (sometimes requiring notice when a disclosure is made to another 

school or school system in which a student seeks or intends to enroll). 
21 34 CF.R.§ 99.32. 

23. 34 C.F.R- § 300.563 (record must be kept of parties, other than parents ax\d agency empteyees, 
who obtain access lo education records). 

24. 34C.F.R-§30:.560. 
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Minimum Safeguards for Releases Giving 
Broad Authority to Disclose 
Confidential Information to Other Parties 



RECOMMENDED POLICIES 

39. An agency or provider may request 
that parents provide a general release to 
disclose confidential information to 
others for legitimate purposes. However, 
when such a release is sought: 

a. Parents must be informed of their 
right to refuse to sign the release. Notice 
of this right should appearon the 
release form; 

b. The release form must list the agen- 
cies and providers and the individuals 
(by name or by position) to whom infor- 
mation may be given and specify the 
type of information that might be given 
to each; 

c. Parents must be given the oppor- 
tunity to limit the information provided 
under the release and to limit the agen- 
cies, providers and persons with whom 
information may be shared. The form 
must provide ample space for parents to 
express such limitations in writing; 

d. The release must be revocable at 
any time. The release form must inform 
parents of this fact; and 

e. The release must be time-limited. 
The release should be effective only 
until the initial IFSP is developed or, if an 
IFSP has already been developed, until 
the next IFSP review. (We anticipate that 
when the IFSP team meets to develop or 
review an IFSP, parents will be asked to 



NOTES 

39-1 We believe parents should have the right to 
sign a release giving an agency or provider 
broad authority to disclose confidential in- 
formation to other parties. Giving an agen- 
cy or provider such authority will often 
enhance its ability to work collaboratively 
with other agencies and providers serving a 
child or family. In addition, we believe Part 
H agencies and providers should be free to 
ask parents for such authority when it will ' 
improve their ability to serve the child or 
family. However, we believe parents must 
be afforded certain minimum safeguards 
when asked for such authority. These 
safeguards are outlined in policy #39. 

39-2 Neither Part B nor ferpa address whether 
an agency or provider may ask parents for 
broad authority to disclose confidential in- 
formation to others.^ In our view, neither 
Part B nor ferpa forbids any agency or 
provider from obtaining such authority as 
long as parents' rights are respected in the 
process. 

39-3 To help parents express any limitations 
they wish to impose on a general release 
(see subpai agraph (c) of policy #39), we 
suggest that states use a form with a three- 
column checklist. The first column would 
list each agency and provider with whom 
information might be shared. The second 
column would list, with respect to each 
such agency or provider, the type of infor- 
mation that might be shared. The third 
column would invite parents to check a 
"yes*' box or a ''no" box indicating whether 
they wish to provide general authority for 
the disclosure of a particular type of infor- 
mation to a particular agency or provider. 



25. But see Appendix to FERPA regulations, discussion of waiver of rights, 53 Federal Register 1 1949 
(April 11, 1988) (suggesting that parent<; rnay waive their FERPA rights). 
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Safeguards for Releases Giving Broad Authority to Disclose (continued) 



RECOMMENDED POLICIES 
39 (continued) 

review and, if appropriate, renew 
general releases they have previously ex- 
ecuted.) 



40. Each public agency and service 
provider should keep a log, accessible to 
the parents, of all disclosures of con- 
fidential information made pursuant to a 
general release executed by the parents. 



NOTES 

39- 4 Parents may find the process of executing 

releases for several Part H agencies and 
providers burdensome or confusing. Ac- 
cordingly, we believe parents should have a 
right to request that the case manager su- 
pervise and monito** the process. The case 
manager would be responsible for ensur- 
ing, among other things, that the parents' 
wishes are accurately reflected in the 
releases they sign. 

40- 1 Policy #40 requires that a notation be 

entered in a child's or family's records of all 
disclosures of confidential information 
made pursuant to a general release. This re- 
quirement is consistent with both the Part 
B requirement that a record be maintained 
of all "parties obtaining access'' to a record, 
including the date and purpose of the ac- 
cess^ and the FERPA requirement that a 
record be maintained of disclosures of con- 
fidential information made r/ithout express 
parental consent.^ 



26 34CFR §300.563. 

27 34 CFR.§ 99.32. 
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CHAPTER 4: CONFIDENTIALITY 



Special Treatment of Sensitive Infonnation 



RECOMMENDED POLICIES 

41. Special measures should be taken to 
protect the confidentiality of sensitive in- 
formation (e.g., information relating to 
sexual or physical abuse, mental health 
treatment, HIV status or a child's 
parentage and any other information 
that the parents consider sensitive). 



NOTES 

41-1 However a state ultimately decides to struc- 
ture its system for protecting the confiden- 
tiality of personally identifiable 
information, we strongly urge that it pro- 
vide special treatment fcHr sensitive informa- 
tion to ensure that it is not disclosed to 
anyone without prior parental consent. 

41-2 One possible method for ensuring against 
unauthorized disclosures is to maintain all 
sensitive information in a special file that 

(a) is handled with special precautions and 

(b) can be accessed only with prior express 
parental permission. (The State of Ten- 
nessee apparently intends to use such a sys- 
tem.) 
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Release of Part H Records to Agencies and Providers 

Who Will Serve the Child After "Graduation" 

from the Part H System 



RECOMMENDED POLICIES 

42. a. With the parents' informed con- 
sent, confidential Part H records may be 
provided to the public schools when a 
child is enrolled in school. If the parents 
refuse to consent, confidential Part H 
records may not be intermingled with 
public school records, including records 
relating to special education, even if the 
state education agency C'SEA") is the Part 
H lead agency. 

b. With the parents' informed consent, 
confidential Part H records may be 
provided to any other agency or 
provider that will serve the child after 
''graduation" from the Part H system. 



NOTES 

42-1 The Part H regulations require parental con- 
sent before records of a child ^graduating* 
the Part H system are provided to the 
public schools.^ Policy #42 implements this 
requirement. 

42-2 We believe parental consent should be ob- 
tained, as well, before Part H records are 
released to any other agency or provider 
that will serve the child after ^graduation" 
from the Part H system. Obtaining consent 
in this circumstance is also required by 
recommended policy #34. 



28. 34CF.R.§303.344(h)(2)(m). 
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Redisclosure of Confidential Information 
Obtained from Anotiier Agency or Provider 



RECOMMENDED POLICIES 

43, An agency or provider may, without 
parental consent, redisclose confidential 
information obtained from another 
party only if such redisclosure is both: 

a. permitted under the terms of the 
original disclosure made to the agency 
or provider; and 

b. either: 

1) permitted by state policies 
adopted pursuant to policy #37; or 

2) consistent with a general release 
provided by the parents that meets the 
requirements of policy #39. 



NOTES 

45-1 Policy #43 effectuates the princifdes of 
policies #34-#39 in the context of 
redisclosures. 

43-2 Policy #43 draws on, and serves a purpose 
similar to, the ferpa provisions relating to 
redisclosure of information by educational 
agencies and institutions,^ 



29 Sef34CF.R.§9933, 
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Seeking Confidential Infomtation 



RECOMMENDED POLICIES 

44. A public agency or a service provider 
may not seek confidential information 
about a child or family, without the 
parents' informed consent, unless: 

a. It is legally required to do so (e.g., to 
investigate alleged child abuse or 
neglect); or 

b. Acquisition of the information is 
necessary to respond to a health or 
safety emergency. 



NOTES 

44-1 The policies in #34-#39 ensure against 
releases of confidential information 
without prior parental consent. Policies 
#44-45 protect against acquisition of con- 
fidential information without consent. 

44-2 Policy #44 applies to tests and other assess- 
ments conducted by an agency or provider. 
Thus, home environment observations and 
parent/child interacdon assessments may be 
conducted only with the parents' prior in- 
formed consent. Policy #44 also applies to 
requests made to another agency or 
provider for release of confidential records. 
Under #44, a Part H agency or provider is 
barred from making such requests without 
first obtaining the parents' informed con- 
sent. 

44-3 Subparagraph (b) of policy #44 is adapted 
from FERPA.^ 



30. See34CFR § 99.31(a)(10) 
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Seeking Confidential Information (continued) 



RECOMMENDED POLICIES 

45. An agency or provider may request 
that parents sign a general authorization 
bestowing broad authority upon the 
agency or provider to seek confidential 
information from others to meet a 
legitimate need. However, when such 
autiiority is sought: 

a. Parents must be informed of their 
right to refuse to provide such authority. 
Notice of the right to refuse should ap- 
pear on the written authorization the 
parents are asked to sign; 

b. The authorization must list those 
from whom information may be sought 
and specify tiie type of information Uiat 
might be sought from each; 

c. Parents must be given the oppor- 
tunity to limit the information acquired 
pursuant to tiie authorization and to 
limit tlie parties from whom information 
may be sought; and Uie authorization 
form must provide ample space for 
parents to write in such limitations; 

d. The authorization must be revoc- 
able at any time, and Uie authorization 
form must inform parents of this fact; 
and 

e. The authorization must be time- 
limited. The autiiorization should be ef- 
fective only until the initial IFSP is 
developed or, if an IFSP has already been 
developed, until the next IFSP review. 
(We anticipate that, when the IFSP team 
meets to develop or review an IFSP, 
parents will be asked to review and, if 

31. 34 CF.R.§ 303.404(a)(1). 



NOTES 

45-1 Policy #45 serves puiposes similar to policy 
#37. We believe that parents, if they so 
desire, should be able to broadly authorize 
an agency or provider to acquire confiden- 
tial information. Giving an agency or 
provider such authority may enhance its 
ability to serve a child or family. In addi- 
tion, we believe that Part H agencies and 
providers should be able to ask patents for 
such autitority. However, when parents are 
asked, we believe they should be afforded 
certain minimum safeguards, as oudined in 
policy #45. 

45-2 Neither the Part B regulations nor the 
FERPA regulations incorporated by the Part 
H regulations directly address the matter of 
an agency's or provider's acquiring con- 
fidential infonnation concerning a child or 
family. The Part H regulations address the 
matter only in the context of the initial 
evaluation and assessment and, in that con- 
text, only indirectly. The regulations pro- 
vide that parental consent be obtained 
before the initial evaluation and assessment 
is conducted, i.e., before any significant 
amount of confidential information regard- 
ing a child or family is obtained.^^ 

45-3 To help parents express any limitations 
they wish to impose on the acquisition of 
confidential information (see subparagraph 
(c) of policy #45), we suggest that states use 
an authorization form with a three-column 
checklist. The first column would list each 
agency, provider or type of person (i.e., 
neighbors, other faniily members) from 
whom information might be sought. The 
second column would list, with respect to 
each such agency, provider or person the 
type of information that might be sought. 
The third column would invite parents to 
check a "'yes*' box or a ''no*' box indicating 
whether they wish to generally authorize 
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Seeking Confidential Information (continued) 



RECOMMLNDED POLICIES 
45 (continued) 

appropriate, renew general authoriza- 
tions they have previously executed.) 



NOTES 

45-3 (continued) 

obtaining a particular type of information 
from a particular agency, provider or type 
of persons. 

45-4 Parents may find the process of executing 
authorizations for several Part H agencies 
and providers burdensome or confusing. 
Accordingly, we believe they should have a 
right to request that the case manager su- 
pervise and monitor the process. The case 
manager would be responsible for ensur- 
ing, among other things, that the parents' 
wishes are accurately reflected in the 
authorizations they sign. 
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Chapter S 



Administrative Procedures 
for Resolving 
Parents' Complaints 

INTRODUCTION 



The recommended policies governing administrative procedures for 
resolving parents' complaints are designed to ensure that: 
•Parents have ready access to an administrative process with the 
authority to resolve complaints about actions taken by the Part 
H system; and 

•Parents may choose informal mediation of their complaints in- 
stead of or in addition to using the formal hearing process. 

The Part H regulations give parents a right to have their complaints 
resolved through a formal hearing process. Under the regulations, 
the lead agency is responsible for ensuring that a formal hearing 
process is established, that the process meets all regulatory require- 
ments, and that it is effectively implemented. 

The regulations provide two options for the basic desi<^ of the 
formal hearing process. The state may adopt the due process proce- 
dures aftbrded to parents by Part B of the Education of the Hand- 
icapped Act Alternatively, the state may develop a different set of 
procedures that meet specified requirements, including the follov/ing: 
•The hearing officer (the person who both conducts the hearing 
and renders a decision after the hearing is concluded) must be 
impartial; 

•At the hearing, parents have a right to be represented by coun- 
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sel or an advocate, to present evidence, to compel the atten- 
dance of witnesses and to cross-examine opposing witnesses; 

•Hearings must be held at times and places reasonably con- 
venient for the parents; and 

•The hearing must be concluded and a written opinion issued 
within 30 days after the date the hearing was requested. 

The regulations permit but do not require a state to give parents the 
opportunity to resolve complaints through a mediation procedure. 
They specify, however, that: 

•Parents' participation in mediation must be voluntary; 
•Parents may not be required to mediate complairits before re- 
questing a formal hearing; and 
•If parents request a formal hearing, either before or while 
engaged in mediation efforts, the hearing must be held and a 
final decision must be rendered within the time limit prescribed 
by law. (The deadline may be extended, however, if the parents 
consent) 

In our view, the formal hearing system established by the regula- 
tions is basically sound. We urge several modest yet important im- 
provements: 

•When parents request a hearing, they should be informed of 
any free or low-cost legal or advocacy services available to them 
and be given a list of organizations that provide or arrange such 
services (e.g., parent training and information centers, protec- 
tion and advocacy programs and legal aid organizations); 

•The lead agency siiould adopt procedures for conducting ex- 
pedited hearings in exceptional circumstances; 

•In situations of particular urgency, the hearing officer should 
render a decision orally at the conclusion of the hearing and file 
a written explanation later; 

•Hearing officers should be required to include conclusions of 
law as well as findings of fact in their decisions; 

•Hearing decisions, with information that identifies a child or 
family deleted, should be maintained in a central file accessible 
to parents and the public; and 

•Parents whose formal complaint is upheld should be entitled to 
recover attome/s fees from the state. 

The recommended policies also make explicit two requirements we 
believe are inherent in the formal hearing system mandated by the 
regulations: 
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•Decisions must be enforceable against all public agencies in the 
Part H system; and 

•The hearing system must have the authority to resolve parents' 
complaints about being asked to pay for a specific early inter- 
vention service. 

Further, the recommended policies encourage states to give parents 
the option of mediating complaints. We strongly believe that 
mediation should be a mainstay of state systems for resolving parental 
complaints. Parents' complaints can often be resolved more swiftly, at 
less cost, and with substantially less stress and more cooperation 
through mediation than through a formal hearing. Many states, in the 
administration of their Part B system, have established mediation pro- 
cedures in addition to the formal hearing process mandated by law. 
For the most part, we understand, both parents and state officials havt 
been pleased with the results; we believe similar results can be 
achieved in the Part H conv'^xt. 

Finally, the recommended policies make suggestions for effectively 
implementing provisions of the Part H regulations that require the 
lead agency to have an administrative system for resolving complaints 
of parents and others in addition to the formal hearing system. We 
urge that this system: 

•Accept oral as well as written complaints; 
•Assist parents and others in filing complaints; 
•Develop specific criteria and procedures for determining when 
an on-site investigation is needed, for interviewing complaints 
and for permitting complainants and their representatives to 
participate in the fact-finding process; and 
• Issue written decisions that include findings of fact and con- 
clusions of law and address the merit of each alleged illegality. 



^ GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA 83 

ERJC S3 



B 



KEY PROVISIONS OF 
FEDERAL LAW AND REGULATIONS 



Part H Statute 

Section 680. [also cited as 20 U.S.C. § 1410] The 
procedural safeguards required to be included 
in a statewide system ...shall provide, at a n.mi- 
mum, the following: 

(1) The timely administrative resolution of 
complaints by parents. Any party aggrieved 
by the findings and decisions regarding an ad- 
ministrative complaint shall have the right to 
bring a civil action with respect to the com- 
plaint, which action may be brought in any 
State court of competent jurisdiction or in a 
district court of the United States without 
regard to the amount in controversy. In any 
action brought under this paragraph, the 
court shall r 'eive the records of the ad- 
ministrativ-^ p**oceedings, shall hear additional 
j evidence at the request of a party, and, basing 
its decision on the preponderance of the 
evidence, shall grant such relief as the court 
determines appropriate — 

(7) During the pend -*ncy of any proceeding or 
action involving a compiaint, unless the ^tate 
agency and the parents or guardian otherwise 
agree, the child shall continue to receive the 
appropriate early intervention services cur- 
rently being provided or if applying fcH* initial 
services shall receive the services not in dis- 
pute. 

Part H Regulations 

§ 303.400 General responsibility of lead agen- 
cy for procedural safeguards. 

Each lead agency shall be responsible for- 

(a) Establishing or adopting procedural 
safeguards that meet the requirements of this 
subpart, and 

(b) Ensuring effective implementation of the 
safeguards by each public agency in the State 
that is involved in the provision of eariy inter- 
ven^on services under this part. 

§ 3C3.403 Prior notice; native language. 

(a) General. Written prior notic^ must be 



given to the parents of a child eligible under 
this part a reasonatde time before a public 
agency or service provider proposes, or re- 
fuses, to initiate or change the identification, 
evaluation, or placement of the child, or the 
provision of appropriate eariy intervention 
services to the child and the child's family. 

§ 303.420 Administrative resolution of in- 
dividual child complaints by an impartial 
decisionmaker. 

Each system must include written procedures 
for the timely administrative resolution of in- 
dividual child complaints by parents concern- 
ing any of the matters in § 303.403(a). A State 
may meet his requirement by - 

(a) Adopting the due process procedures in 34 
C.F.R.300.506 through 300.512 (Part B regula- 
tions]; or 

(b) Developing procedures that- 

(1) Meef "^e requirements in § 303.421 
through §303.425; and 

(2) Provide parents a means of tiling a com- 
plaint. 

[See the side-by-«ide comparison on the fol- 
lowing pages of the Part H and Part B regula- 
tions cited in §303.420.] 

Note 2: It is important that the administrative 
procedures developed by t State be designed 
to result in speedy resolution of complaints. 
An infant's or toddler's development is so 
rapid that undue delay could be potentially 
harmful. In an effort to facilitate resolution. 
States may wish, with parental concurrence, 
to offer mediation as an intervening step prior 
to implementing the procedures in this sec* 
tion. Although mediation is not required 
under either Part B or Part H of the Act, some 
States have reported that mediations con- 
ducted under Part B h?ve led to speedy resolu- 
tion of differences between parents and 
agencies, without the development of an ad- 
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Part H Regulations (continued) 

versarial relationship and with minimal emo- 
tional stress to parents. 

While a State may elect to adopt a media- 
tion process, the State cannot require that 
parents use that process. Mediation may not 
be used to deny or delay a parent's rights 
under this part. The complaint must t>e 
resolved, and a written decision made, within 
the 30 day timeline in § 303.423. 

§ 303 JIO Adopting complaint procedures. 

Each lead agency shall adopt written proce- 
dures for- 

(a) Receiving and resolving any complaint 
that one or more requirements of this part are 
not being met; and 

(b) Conducting an independent onsite inves- 
tigation of a complaint ii the lead agency 
determines th?t an onsite investigation is 
necessary. 

Note: Because of the interagency nature of 
Part H of the Act, complaints received under 
these regulations could concern violations by 
(1) any public agency in the State that receives 
funds under this part (e.g., the lead agency 
and the Council), (2) other public agencies 
that are involved in the State's early interven- 
tion program, or (3) private service providers 
that receive Part H funds cm a contract basis 
from a public agency to carry out a given func- 
tion or provide a given service required under 
this part. These complaint procedures are in 
addition to any other rights under State or 
Federal law. Complaints under these proce- 
dures are filed with the lead agency. 

§ 303 Jll An organization or individual toay 
file a complaint 

An individual or organization may file a writ- 
ten signed complaint with the lead agency, 
rhc complaint must include— 

(a) A statement that the State has violated a re- 
quirement of Part H of the Act or the regula- 
tions in this part; and 

(b) The facts on vfhi^h the complaint is based. 
§ 303312 Minimum complaint procedures. 



Each lead agency shall include the following 
in its complaint procedures: 

(a) A time limit of 60 days after the agency 
receives the complaint- 

(1) To cany out an independent onsite in- 
vestigaticm, if necessary; and 

(2) To resolve the complaint. 

(b) An extension of the time limit under para- 
graph (a) of this secticm only if exceptional cir- 
cumstances exist with respect to a particular 
complaint. 

(c) The right to request the Secretary to review 
the final decision of the lead agency. 

§ 303 J25 Delivery oi services in a timely man- 
ner. 

Each lead agency is responsible for the 
development of procedures to ensure that ser- 
vices are provided to eligible children and 
their families in a timely manner, pending the 
resolution of disputes amcmg public agencies 
or service provide!^. 
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COMPARISON OF RELEVANT PROVISIONS 
OF PART H (§§303.421..435) AND PART B (§§300.506-512) 

I 



PartH 

§ 303.421 Appointment of an impartial pc^rson. 

(a) Qualifications and duties. 

An impartial person must be appointed to im- 
plement the complaint resolution process in 
this subpart. The person must- 

(1) Have knowledge about the provisions of 
this part, and the needs of, and services 
available for, eligible children and their 
families; and 

(2) Perform the following duties: 

(i) Listen to the presentation of relevant 
viewpoints about the complaint, examine 
all information relevant to the issues, and 
seek to reach a timely resolution of the 
complaint. 

(ii) Provide a record of the proceedings, 
including a written decision. 

(b) Definition of impartial. 

(1) As used in this section, "impartial" 
means that the person appointed to imple- 
ment the complaint process- 

(i) is not an employee of any agency or 
program involved in the provision of 
early intervention services or care of the 
child; and 

(ii) Does not have a personal or profes- 
sional interest that would conflict with 
his or her objectivity in implementing 
the process. 

(2) A person who otherwise qualifies under 
paragraph (b)(1) of this section is not an 
employee of an agercy solely because the 
person is paid by the agency to implement 
the complaint resolution process. 

Appendix A to Part H Regulations 
Appointment of an impartial person 
(§ 303.421)... 

Comment: Some commenters requested that 
the phrase 'to the child involved in the com- 
plaint be deleted from the requirement that 
an ioipartial person not be ^an employee of 
any agency involved in providing early inter- 
vention services to the child involved in the 
complaint.^ 



Parts 

§ 300 J06 Impartial due piocess hearing. 

(a) A parent or a public educational agency 
may initiate a hearing... 

(b) The hearing must be conducted by the 
State educational agency or the public agency 
directly responsible for the education of the 
child... 



§ 300507 Impartial hearing officer. 

(a) A hearing may not be conducted: 

(1) By a person who is an employee of a 
public agency which is involved in the 
education or care of the child, or 

(2) By any person having a personal or 
professional interest which would conflict 
with this or her objectivity in the hearing. 

(b) A person who otherwise qualifies to con- 
duct a hearing under paragraph (a) of this sec- 
tion is not an employee of the agency solely 
because he or she ie " aid by the agency to 
serve as a hearing officer. 

(c) Each public agency shall keep a list of the 
persons who serve as hearing officers. The list 
must include a statement of the qualifications 
of each of those persons. 
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Fart H (continued) 

Discussion: To ensure objectivity in the com- 
plaint resolution process, the Secretaiy be- 
lieves that the impartial person should not be 
an employee of any agency or program in- 
volved in the provision of early intervention 
services or the care of the child, especially 
since the entire Part H program is a State-run 
program under the responsibility of the lead 
agency. 

Change: The phrase "to the child involved in 
the complaint^ has been deleted, and a 
prohibition against the use of aii employee of 
any agency or program involved in the 
provision of early intervention services or in 
the care of the individual child has been 
added at § 303.421 (b)(l)(i). 



§ 303.422 Parent rights in administrative 
proceedings. 

(a) General. Each lead agency shall ensure 
that the parents of children eligible under 
this part are afforded the rights in paragraph 

(b) of this section in any administrative 
proceedings carried out under §303.420. 

(b) Rights. Any parent involved in an admin- 
istrative proceeding has the right to- 

(1) Be accompanied and advised by counsel 
and by individuals with special knowledge 
or training with respect to early interven- 
tion ser\ ices for children eligible under 
this part; 

(2) Present evidence, and confront, cross ex- 
amine, and compel the attendance of wit- 
nesses; 

(3) Prohibit the introduction of any 
evidence at the proceeding that has not 
been disclosed to the parent at least five 
days before the proceeding; 

(4) Obtain a written or electronic verbatim 
transcript of the proceeding; and 

(5) Obtain written findings of fact and 
decisions decisions. 



Part B (continued) 



[§ 300.506 Impartial due process hearing.] 

(c) The public agency shall inform the 
parent of any free or low cost legal and 
other relevant services available in the area 

if: 

(1) The parent requests the information; 
or 

(2) The parent or the agency initiates a 
hearing under this section. 

§300.508 Hearing rights. 

(a) Any party to a hearing has the right to: 



(1) Be accompanied and advised by coun- 
sel and by individuals with special 
knowledge or training with respect to 
the problems of handicapped children; 

(2) Present evidence and confront, cross 
examine, and compel the attendance of 
witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not been 
disclosed to that party at least five days 
before the hearing; 

(4) Obtain a written or electronic ver- 
batim record of the hearing; 

(5) Obtain written findings of fact and 
decisions. (The public agency shall trans- 
mit those findings and decisions, after 
deleting any personally identifiable infor- 
mation, to the State advisory panel...). 
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Part B (continued) 



§ 303.423 Convenience of proceedings; 
timelines. 

(a) Any proceedings for implementing the 
complaint resolution process in this subpart 
must be carried out at a time and place that is 
reasonably convenient to the parents. 

(b) Each lead agency shall ensure that not 
later than 30 days after the receipt of a 
parent's complaint, the impartial proceeding 
required under this subpart is completed and 
a written decision mailed to each of the par- 
ties. 



(b) Parents involved in hearings must be 
given the right to: 

(1) Have the child who is the subject of 
the hearing present; and 

(2) Open the hearing to the public. 

§ 300512 Timeliness and convenience of 
hearings andieviews. 

(d) Each hearing and each review involving 
oral arguments must be conducted at a time 
and place which is reasonably convenient to 
the parents and child involved. 

(a) The public agency shall insure that not 
later than 45 days after the receipt of a re- 
quest for a hearing: 

(1) A final decision is reached in the hear- 
ing; and 

(2) A copy of the decision is mailed to each 
of the parties. 

(b) The State educational agency shall insure 
that not later than 30 days after the receipt of 
a request for a review: 

(1) A flnal decision is reached in the 
review; and 

(2) A copy of the decision is mailed to each 
of the parties. 

(c) A hearing or reviewing officer may grant 
specific extensions of time beyond the 
periods set out in paragraphs (a) and (b) of 
this section at the request of either party. 

§ 300 J09 Hearing decision; appeal. 

A decision made in a hearing conducted 
under this subpart is final, unless a party to 
the hearing appe Js the decision under 
§300.510 or §300.511. 

§ 300510 Administrative appeal; impartial 
review. 

(a) If the hearing is conducted by a public 
agency other than the State educational 
agency, any party aggrieved by the findings 
and decision in the hearing may appeal to 
the State educational agency. 

(b) If there is an appeal, the State educational 
agency shall conduct an impartial review of 
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Part H (continued) 



§ 303.424 CivU action. 

Any party aggrieved by the findings and 
decisionregarding an administrative com- 
plaints has the right to bring a civil action in 
State or Federal court.... 



§ 303.425 Sutus of a child during proceed- 
ings. 

(a) During the pendency of any proceeding 
involving a complaint under the subpart, un- 
less the public agency and parents of a child 
otherwise agree, the child must continue to 
receive the appropriate early intervention ser- 
vices currently being provided. 

(b) If the complaint involves an application 
for initial services under this part, the child 
must receive those services that are not in dis- 
pute. 



Part B (continued) 

the hearing. The official conducting the 
review shall: 

(1) Examine the entire hearing record; 

(2) Insure that the ]nx>cedures at the hear- 
ing were consistent with the requirements 
of due process; 

(3) Seek additional evidence if necessaiy. 
If a hearing is held to receive additional 
evidence, the rights in § 300.508 apply; 

(4) Afford the parties an q9portunity for 
oral or written argument, or both, at the 
discretion of the reviewing official; 

(5) Make an independent-decision on com- 
pletion of the review; and 

(6) Give a copy of written findings and 
the decision to the parties. 

(c) The deciaon made by the reviewing offi- 
cial is final, unless a party brings a civil ac- 
tion under § 300.512 

§300311 CivU action. 

Any party aggrieved by the findings and 
decision made in a hearing who does not 
have the right to appeal under § 300.510 of 
this subpart, and any party aggrieved by the 
decision of a reviewing officer under § 
300.510 has the right to bring a civil action 
under section 615(eX2) of the (Education of 
the Handicapped] Act 
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POLICY RECOMMENDATIONS 
[The SystegTfor Conducting Formal Hearings 



RECOMMENDED POLICIES 

46. The lead agency must ensure the es- 
tablishment and operation of a system 
for conducting formal hearings that: 

a. entertains parents' complaints 
about identification; screening; evalua- 
tion; assessment; eligibility determina- 
tions; the development, review, and 
implementation of the IFSP; and the 
failure to respect parents' procedural 
rights; 

to. provides to parents a clear and easy- 
to-use method of requesting a hearing; 
and 

c, is capable of resolving through a 
single proceeding a complaint involving 
two or more public agencies o* involv- 
ing private providers under the jurisdic- 
tion of different agencies. 



NOTES 

46-1 The lead agency is responsible for ensuring 
the existence and operation of a system for 
conducting formal hearings that complies 
with regulatoiy requirements.^ 

46-2 The Part H regulations specify that formal 
hearings must be available to resolve 
parents' comfAaints concerning *any of the 
mattew in 34 CF.R- § 303.403(a).'2 refer- 
enced "matters" are a public agenc/s or 
private service provider^8 proposal or 
refusal to "initiate or change tihe identifica- 
tion, evaluation, or placement of [a] child, 
or the provision of appropriate earty inter- 
vention services to the child and the child's 
family "^ In the context of § 303.403(a), "ser- 
vices" includes "assessment"* While § 
303.4Q3(a) does not specifically mention 
either screening or failure to respect 
parents' procedural rights, any restrictive 
interpretation that would prevent parents 
from filing complaints at)out such matters 
would, we believe, run afoul of congres- 
sional intent.^ As we read the legislative his- 
tory to Part H, Congress intended the 
formal hearing process for resolving 
parents' comfdaints to extend to such mat- 
ters. 

46-3 The regulations require states to provide to 
parents "a means of filing a complaint" to 
invoke the formal hearing process.^ While 
the regulations do not specify the "means," 
they must not be so burdensome as to effec- 
tively deny parents their hearing rights. Ac- 



1. 34 CF.R. § 303.400, § 303.422(a), and § 303.423(b). 

2. 34 CF.R. §303.420. 

3. 34 CF.R. § 303.403(a). 

4. 34 CF.R. § 303. 12 (definition of early intervention services). 

5. Sef 20 U.SC. § 1480(1) (requiring a system toe resolution of parents' "complaints'' and placing no 
limits on the type of complaints that parents might file). 

6. 34 CF.R. § 303.420(b)(2). 
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System for Conducting Hearings (continued) 



RECOMMENDED POLICIES 



NOTES 



46-3 (continued) 

cording, in our view, states may not 
prescribe different procedures for filing a 
complaint against the various agencies or 
providers involved with eariy intervention 
services or for dudlenging different types 
of conduct We believe it would be un- 
reasonably burdensome to require parents 
to interpret comjdex policies governing 
how they may initiate a complaint before ex- 
ercising their rights. 

46-4 The regulations eiiviucm that a paivnf s 
complaint will be resolved in a single 
proceeding Therefore, however the state 
structures its heaiing system, it must ensure 
that the system is capable of resolving in a 
single proceeding a complaint involving 
more tfian one public agency or private 
providers under die jurisdiction of dif- 
ferent agencies. This cannot be achieved in 
a system in which each public agency is 
responsible for conducting hearings only 
on complaints leveled against itself or 
against providers under its jurisdiction. In 
such a system, a parent must initiate multi- 
ple ]MOceedings to resolve a complaint in- 
volving more than one agency or involving 
providers under the jurisdiction of dif- 
ferent agencies. Requiring a parent to fol- 
low such a course would, we believe, run 
afoul cf both congressional intent and the 
intent of the Part H regulations. 



ERLC 
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ANNOTATED POLICY RECOMMEND A HONS 



Power to Enforce Decisions 



RECOMMENDED POLICIES 

47. Decisions rendered by the system 
must be enforceable against all public 
agencies in the Part H system. 



NOTES 

47-1 The Part H statute and regulations require 
that the formal hearing system be able to 
resolve parents' com(4aints.^ Decisions 
rendered by the formal hearing system 
must therefore be enforceable against all 
public agencies in the Part H system.* 

47-2 The Part H regulations do not ^>ecify what 
puUic agencies should l>e parties to formal 
hearings initiated by parents. In our view, 
the lead agency should be a party to ail for- 
mal hearings, as it has the final respon- 
sibility to ensure that die Part H system 
operates in conformity widi law. In addi- 
tion, we believe diat all public agencies 
widi direct responsibility for die matters 
complained of by the parents should be par- 
ties as well. However, we l)elieve that, in 
most circumstances, die lead agency and 
the other public agencies diat are parties to 
the proceeding should l>e required to con- 
duct a common or unified defense, speak- 
ing dirough only on<.' lawyer or repre- 
sentative. 

47-3 Private providers need not be parties to for- 
mal hearings initiated by parents. Under 
the Part H statute and regulations, services 
rendered by diese providers must be 
"under public supervision"^ The public 
agendes supervising the delivery of ser- 
vices by private providers must be capable 
of enforcing any decision rendered by the 
formal hearing process regarding the 
providers' conduct. 



7. 20 U.S.C. § 1480(1); 34 C.F.R. § 303.420. 

8. See Note 1 to 34 C.F.R. § 303.420 (public agencies are "bound by" and "required to implement* 
decisions rendered by the formal hearing sy^tem^ if not reversed on appeal). 

9. 20 U.S.C. § 1472(2)(A); 34 C.F.R, § 303.12(a)(3)(i). 
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Power to Resolve Parents' Complaints about 
Being Asked to Pay for a Specific Service 



RECOMMENDED POLICIES 

48. The system must have the authority 
to resolve parents' complaints about 
being asked to pay for a specific early in- 
tervention service. The system must 
therefore be able to render an enforce- 
able decision regarding the following 
matters: 

a. whether the state is obliged to pro- 
vide a given early intervention service at 
no cost to the parents, regardless of the 
parents' financial resources (i.e., even if 
the parents could afford to pay for the 
service). Parents may not be required to 
pay for a service, regardless of their 
financial resources, if: 

1) The service is part of a function 
that, under the Part H regulations, 
must be carried out at public expense 
(e.g., child find; evaluation and assess- 
ment; case management; develop- 
ment, review ana evaluation of the 
IFSP; and implementation of proce- 
dural safeguards); 

2) The service must be provided at 
no cost pursuant to a state law requir- 
ing the provision of a free appropriate 
public education to children with 
handicaps from birth; or 

3) There is no federal or state law 
that provides for a system of pay- 
ments by families for the service, in- 
cluding a schedule of sliding fees. 

b. whether the parents are able to pay 
for the service or provide the service 



NOTES 

48-1 The formal hearing system must entertain a 
parent s complaint that it is improper to re- 
quire the parent to pay for a given eariy in- 
tervention service. Under tfie Part H 
regulations, the formal hearing system is re- 
quired to entertain any comfriaint regard- 
ing any '"matters" within tt>'? purview ot 34 
CRR. § 3a3.4a3(a).i^ In our view, the refusal 
to provide an eariy intervention service at 
no cost is 8udi a matter." Furthemore, we 
believe that Congress, in enacting the Part 
H statute, intended parents to have a right 
to a formal hearing on com(4aints concern- 
ing their financial responsibility. 

48-2 The standards set out in subparagraphs (a) 
and (b) of pdicy #48 are drawn from the 
Part H regulations. 

a. Subparagraph (a) is based on 34 CF.R. 
§ 303320(b)(3KiX which prohibits the Part H 
system from charging a fee for services that 
a child or family is entitled to receive at no 
cost; 34 C.F.R. § 303.521(b), which identifies 
functions that the Part H system is required 

D cany out at public expense regardless of 
parents' ability to pay; 34 C.F.R. § 303.521(c), 
which prohibits the Part H system from 
charging a fee for a service that must be 
provided at no cost pursuant to a state law 
requiring the providon of a free appro- 
priate public education to children with 
handicaps from birth; and 34 C.F.R. § 
303.12(a)(3Xiv), whidi requires that eariy in- 
tervention services be provided at no cost 
to the parents unless federal or state law 
. provides a system of payment by families, 
induding a schedule of sliding fees. 

b. Subparagraph (b) is based on 34 CF.R. 
§ 303.5aO(bK3XiX which prohibits the Part H 
system from charging a fee for services that 
a child or family is entitled to receive at no 



10. 34 C.F.R. §303.420. 

11. 34 C.F.R. § 303.403(aXnotice required when an agency or provider refuses, among other things, 
to provide an f-arly intervention service). 
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ANNOTATED POLICY RECOMMENDATIONS 



Resolution of Complaints about Payment for a Service (continued) 



RECOMMENDED POLICIES 
48. (continued) 

themselves (e.g., transportation). If the 
parents are unable to pay for or provide 
the service, the service must be provided 
free of charge. 



49. If the state is required to provide the 
service at no cost to the parents, the ser- 
vice may not be delayed or denied in the 
event of a dispute about which public 
agency or agencies should pay for it 

a. The service must be provided pend- 
ing the resolution of any such dispute 
among agencies. 

b. The state must have procedures for 
achieving a timely resolution of disputes 
among agencies regarding responsibility 
for paying for a particular service. These 
procedures must meet the requirements 
of 34 CF.R.§ 303.523. 



NOTES 

4S-2 (contiiiiied) 

cost and 34 CF.R. § 303520(bK3Xu). which 
requires the state to ass'ore that 'it]he in- 
ability of the parents of an eligible child to 
pay for services will not result in the denial 
of services to the child or the child's f ami- 



49-1 Policy #49 imfdements (and is required by) 
34 CF.R. § 303325, whidi obUges the lead 
agency to ensure that 'services are 
provided ... in a timely manner, pending 
the resolution of disputes among public 
agencies or service providcre/^ and 34 
CF.R. § 303523(cXl), which mandates that 
the lead agency enter into interagency 
agreements that 'include procedures for 
achieving a timely resolution of ... discnites 
about payments for a ^ven service"." 

49-2 Parents are not parties to the interagency 
dispute-resolution proceedings required by 
34 CF.R. § 303.523, as they have no legal 
standing to insist that any particular agency 
pay for the services being provided their 
child or family. 



12. S«fliso20U.S.C§1476(bX9XD). 

13. See also 34 CF.R. § 303.520(c)(state must implement a mechanism "to ensure that no services that 
a child is ei >led to receive are delayed or denied because of disputes between agencies regard- 
ing financial or other responsibilities"). 
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Mediation 



RECOMMENDED POLICIES 

SO.States should develop mediation 
programs to supplement the formal hear- 
ing system. 

a. Mediation is an informal process in 
which an impartial person helps parties 
in conflict resolve their differences and 
find a solution satisfactory to all sides. 
The agreement developed is reduced to 
writing, and the parties pledge to comp- 
ly with it. However, they are under no 
legal compulsion to do so. 

b. A formal hearing is a court-like 
process in which the parties present 
evidence to a hearing officer, who 
renders a decision based on the officci': 
understanding of the facts and the law 
at issue. Decisions by a hearing officer 
are in writing and are binding unless ap- 
pealed through proper channels. 



NOTES 

50-1 Policy #50 distinguishes mediation from a 
formal hearing. The definitions are adapted 
from Mediation in Special Education, a 
Resource Manual for Medl\tors, Na- 
tional Association of State Directors of Spe- 
cial Education (1%2). This resource guide is 
available from NASL .d, 2021 K Street N.W. 
#315, Washington D.C 20006; telephone 
(202) 296-1800. 

50-2 Additional resources on mediation are avail- 
able from: 

a. The Justice Center of Atlanta, Inc., 976 
Edgewood Avenue N.E., Atlanta, Georgia 
30307; telephone (404) 523-«236 (has par- 
ticular experience with special education 
systems). 

b. The Standing Committee on Dispute 
Resolution of the American Bar Association, 
1800 M Street N.W. Suite 200-S, 
Washington D.C. 20O36; telephone (202) 331- 
2258 (offers a clearinghouse service and 
technical assistance for ABA members). 

c. The National Institute for Dispute 
Resolution, 1901 L Street N.W., Suite 600, 
Washington D.C. 20036; telephone (202) 466- 
4764 (offers materials and referrals; call 
Linda Work, Program Associate). 
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ANNOTATED POLICY RECOMMENDATIONS 



Mediation (continued) 



RECOMMENDED POLICIES 

51. Parents should be free to choose 
mediation, a formal hearing or both to 
resolve disputes about Part H assess- 
ments, evaluations and services. 

a. Parents may not be required to par- 
ticipate in mediation as a condition of 
having a formal hearing. 

b. Parents should be free to request 
mediation services at aAy time before, 
during or arter a formal hearing. 

c. When the parents chpose to pursue 
both mediation and a formal hearing, 
the formal hearing must be held and a 
decision rendered within the time limits 
prescribed by federal law, tmless the 
parents consent to an extension of time. 

d. The state may permit agencies and 
providers to request mediation services 
to resolve disputes with parents. How- 
ever, parents must be free to accept or 
reject participation in such mediation. 



NOTES 

51-1 The regulations permit but do not require 
states to give parents the (^>portuiuty to 
resolve ccnnplaints through a mediation 
procedure.^' We strongly urge states to af- 
ford parents the 6ption of mediating com- 
plaints. Parents' complaints frequently can 
be resdved more swtftly, at less cost and 
with substantially less stress and more 
cooperation through mediation than 
through a formal hearing. 

51-2 In our view, the state may permit public 
agencies and private providers to ask 
parents to mediate a dispute. However, 
when such a request is made, the parents 
must be informed of their rig^t to refuse to 
participate in mediation^ and, if applicable, 
their right to a formal hearing. 

51-3 In our view, parents should have the op- 
tion of requesting mediation services at any 
time before, during or after a formal hear- 
ing, until the decision of the hearing officer 
is upheld or denied in a judicial appeal 

51A The Part H regulations make clear that 
parents may not be required to mediate a 
complaint as a condition of having a formal 
hearing. In addition, if parents request a 
formal hearing, either before or while 
engaged in mediation, the hearing must t>e 
held and a final decision rendered within 
the time limit prescribed by law.^^ How- 
ever, the time limit may be extended with 
the parents' consent. 



14. Note 2 to 34 CF.R.§ 303.420. 

15. See id, 

16. Note 2 to 34 C.F.R.§ 303.420. 

17. Id. 
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The Conduct of Fonnal Hearings 



RECOMMENDED POLICIES 

52. Fonnal hearings must be conducted 
as follows: 

a. Hearings must occur at times and 
places reasonably convenient for 
parents. 

b. Parents must have the right to com- 
pel the attendance of witnesses and the 
production of documents. 

c. Parents must have the right to 
prohibit the introduction of evidence 
that was not disclosed to them at least 
five days before the proceeding. 

d. Parents must have the right to cross- 
examine opposing witnesses. 

e. Parents must have the right to be 
represented by a lawyer or other advo- 
cate. 

f . When parents request a hearing, 
they should be informed of free or low- 
cost legal or advocacy assistance that 
may be available to ti\em, and be given a 
list of organizations that provide or ar- 
rang i such assistance (e.g., parent train- 
ing and information centers, protection 
and advocacy programs and legal aid or- 
ganizations). 

g. Hearing officers must have know- 
ledge of relevant law, of the Part H sys- 
tem, and of the needs of and services 
available for eligible children and their 
families. 

h. Hearing officers must be impartial. 
1) They may not be employed by 

any agency or program involved in 
the provision of early intervention ser- 
vices or in the care of the child. 



18. 34 CF.R. §303 420. 



NOTES 

52-1 The Part H regulations permit states to 
select between two different but overlap- 
ping standards for the conduct of fonnal 
hearings. The state may adopt the stand- 
ards set out at 34 C.F.R. §§ 300J06.300512 
for due process hearings conducted pur- 
suant to Part B of the Education of the 
Handicq)ped Act or it may conduct formal 
hearings in accordance with standards 
specified in the Part H regulations.^^ 
Regardless of which set (rf standards it 
selects, however, formal hearing proce- 
dures must in our view, fomply with 
policy #52r wfth only two exceptions. As 
noted below, the practice in policy #52(f) 
(advising parents about free and low- cost 
advocacy assistance) is not legally required 
in certain limited circumstances. In addi- 
tion, states are not obliged to adopt the 
practice in policy #52(1) of awarding 
prevailing parents an attcme/s fee. 

a. The policy in subparagn^di (a) is re- 
({uii«d by 34 C.F.R. § 300312(dX8tandanl 
for due process hearings conducted under 
Part B mles) and 34 C.F.R. § 303.4^a) 
(standard for hearings conducted in accord* 
ance with rules spedfied in Part H regula- 
tion). 

b 7t\e policy in subparagraph (b) is re- 
quired by 34 C.F.R. § 300.508(aK2)(Part B 
rule) and 34 C.F.R. § 303.422(b)(2) (Part H 
rule). Although the dted provisions refer 
only to the right to compel the attendance 
of witnesses, this right as a matter of law 
and of {Mractice generally encompasses the 
right to require a witness to bring along 
spedfied documents. 

c. The policy in subparagraph (c) is re- 
quired by 34 C.F.R. § 300.508(aK3)(Part B 
rule) and 34 C.F.R. § 303.422(bX3) (Part H 
rule). 

d. The policy in subparagraph (d) is re- 
quired by 34 C.F.R. § 300.508(aK2XPart B 



98 



STRENGTHENING THE ROLE OF FAMILIES 



ANNOTATED POLICY RECOMMENDATIONS 



Formal Hearings (continued) 



RECOMMENDED POLICIES 

52 . (continued) 

2) They may have no other conflict 
of interest, either personal or profes- 
sional, that might impair their objec- 
tivity (e.g., work for an agency that 
has a vested interest in the outcome of 
the questions presented for resolution 
at the hearing). 

3) A person is not considered an 
"employee"" of an agency or provider, 
as that term is used in (h)(1) above, if 
the person's responsibilities are 
limited to conducting hearings and 
otherwise implementing the com- 
plaint resolution processes required 
by 34 C.F.R.§ 303.420. 

i. The hearing process must be con- 
cluded (i.e., a hearing must be held and 
a ciecision rendered) within the time 
prescribed by law. States should adopt 
procedures for expediting both hearings 
and decisions when a child might suffer 
serious harm if services in dispute are 
delayed or denied. 

j. Hearing officers must render written 
explanations of their decisions that in- 
clude findings of facts and conclusions 
of law. 

1) Where the need for a decision is 
urgent (e.g., if a child might suffer 
harm from the delay or denial of ser- 



NOTES 

52-1 (continued) 

nilc) and 34 C.F.R. § m422(bK2) (Part H 
rule). 

e. The policy in subparagraph (e) is re- 
quimi by 34 C.F.R. § 300508((aKl)(P«rt B 
mle) and 34 C.F.R. § 303.422(bKl) (Part H 
nile). 

f . Stales that dect to conduct hearings ac- 
cording to Part B procedures are bound to 
coinply with the policy in subparagraph 
(f).'' States that elect to conduct hearings ac- 
cording to ttie procedures specified in ttie 
Part H regulati(m8 also must comfdy with 
the policy in most drcunistances. Most, if 
not all, parents wljo request a formal hear- 
ing will ha''» Hready been assigned a case 
manager. Un:***^* ttie Part H regulations, the 
case manager m^\st inform parents of "the 
availability of adv xacy services.''^ This re- 
quirement apfdies \rtti special force, we 
believe, when th? pi rents request a formal 
hearing. Also, the P Jt H regulations re- 
quire Part H system ; to have a central direc- 
tory of information about ''[p]rofessional 
and other groups that provide asostance 
[eligiUe] children ... and their families,'^ in- 
cluding advocacy groups. ^ 

g. The Part B regulations do not address 
the qualifications of hearing officers other 
than in the context of conflict of interest 
rules. However, a hearing officer cannot 
adequately perform his or her job without 
knowledge of the matters identified in sub- 
paragrajrfi (g). We therefore believe this 
policy is implicitly required by Part B.^ The 
Part H regulations require that hearing of- 
ficers have ''knowledge about the 



19. 34C.F.R.§300.506(cXpaientsmustbeinfonned of ''any free or low-cost legal and other relevant 
lervicet'). 

20. 34C.F.R.§303.6(bK5). 

21. 34C.F.R.§303.301(aX3). 

22. Note to 34 C.F.R.§ 303.301. 

23. C/. 34 C.F.R. § 300.507(cXeach public agency must l^p a list of hearing officers, which includes 
a statement df the qualifications of each officer). 
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Fonnal Hearings (continued) 



RECOMMENDED POLICIES 

52 • (continued) 

vices in dispute), a decision may be 
rendered orally at the conclusion of 
the hearing and a written decision 
filed later. 

2) When the procedure described in 
(j)(l) above is followed, the parents 
must be able to rely on the oral deci- 
sion rendered. In addition, where 
parents have a right to administrative- 
ly appeal a hearing decision (as may 
occur in states that elect to conduct 
formal hearings under Part B proce- 
dures), parents should be given ample 
time after the written decision is 
rendered to pursue an administrative 
appeal 

k. Parents have the right to a written 
or electronic verbatim transcript of the 
hearing. 

1. Parents who prevail in a formal hear- 
ing should be entitled to recover 
attome/s fees. 



NOTES 

52-1 (contintted) 

provisions of {die Part H law and regula- 
tions] and the needs of, and services avail- 
able for, eligible children and their 
families.'^ The Pait H regulations do not 
qpedficaily require knowledge of ''relevant 
law^ other than Put R However, we 
believe that, as a matter of both law and 
practice, hearing officers must be familiar 
with rdevant law otter ttian Part H, indud- 
ing FERPA, law regarding state-created entit- 
lements to psiticular services, and law 
regarding ttie conduct of administrative 
proceedings. 

h. Federal constitutional law' as well as 
both die PartB and the Part H regulations^ 
require that hearing officers be impartial. 
Both sets of regulations foMd certain per- 
sons from serving as hearing officers, find- 
ing them to be fpso/iicto partial. 

1) The Part B regulations bar from serv- 
ing as a hearing officer any 'emjdoyee of a 
puUic agency which is invdved in the 
education en- care of tte child.'^ As apfdied 
to the Part H context this provision, in our 
view, bars from serving as a hearing officer 
an emfdoy ee of any puUic agency invdved 
in providing eariy intervention services to 
the dtild whose parents initiated the hear- 
ing or to the child's family. In addition, the 
Part B regulations bar from serving as a 
public hearing officer any ''person having a 
personal or professional interest which 
would conflict with his or her objectivity^^ 
In our view, such a conflict would arise in 



24. 34C.F.R.§303.421(aKl). 

25. See Cibsm v, BerryhiU, 411 U.S. 564 (1973). 

26. 34 C.RR § 300.507 (Part B) and 34 CF.R, § 303.421(a)(Part H). 

27. 34C.F.R.§3a).507(aXl). 

28. 34C.F.R.§300.507(aX2). 
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NOTES 

52-1 (continued) 

the Part H context if tiie hearing officer was 
actually providing services to the child or 
the child's family, was employed by a 
public agency or a private provider serving 
the child or family, or was emfdoyed by a 
public agency or a private provider in- 
volved in the ddivery of eariy intervention 
services.* 

2) The Part H regulations foibid from 
serving as a hearing officer any ""employee 
of any agency or program involved in ttie 
provision of eariy intervention services or 
care of the child,'^ The Appendbc to the 
Part H regulations e)^Iains that this 
provision q)|dies to employees ot any agen- 
cy or program involved in the provision of 
eariy intervention services, regardless 
whether the agency or program provides 
services to die child involved in the com- 
plaint^^ In addition, die Part H regulations 
fort>id from serving as a hearing officer any 
person with another "personal or profes- 
sional interest that wcxild conflict witti his 
or her objectivity 

Both sets of regulations make clear diat a 
person is not l>e considered an ""employee* 
of a puUic agency if die person's respon- 
sibilities aire limited to conducting hearings 
and othertvise implementing die complaint 
res(dution processes required by 34 CF.R. § 
303.420.^ 

L Under Part B, a decision concerning 
the parents' complaint must be rendered 

29. Ser 34 CF.R.§303.421(bXlXiK^ standards fcxr hearings conducted under rules specified in Part 
H reguUtions fbrbkl fnm serving as a heari^ 

invc^ed in the provision of early intervention tervioes or (in the] care of the child^; Appendix 
A to Part H regulations, diicussbn of § 303.421, 54 Federal Regbter 2^43 Qune 22, 1909). 

30. 34C.F.R.§303.421(bXlXi)* 

31. Appendix A to Part H regulations, discussion of § 303.421, 54 Federal Regbter 26343 Qune 22, 
1969). 

32. 34C.F.R.S303.421(bXlXii). 

33. 34 CF.R. § 300.507(b)(Part B); 34 CF.R. § 303.421(bX2) (Part H). 
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NOTES 

S2-1 (continued) 

within 45 days after the state receives ttie 
parents' request for a hearing.^ The Part H 
regulations require a dedsion within 30 
days after receipt of the parents' request for 
a hearing.^ Neither set of regulations ex- 
pliddy requires states to adopt procedures 
for oqmiiting hearings and dedsions in ex- 
ceptional drcumstances. However, we 
l>elieve parents are entided to an expedited 
hearing and decision when thdr ddld 
might suffer serious ham if setvices in dis- 
pute are ddayed or denied 

J. Both the Part B and Part H regulations 
require hearing officers to render written 
decisions that faidude findings of f acts.^ 
Judicial decisions mandate, in the Part B 
ccmtcxt; that hearing officers' decisions also 
indude condusions of law.^ These 
decision*, we bdieve, have equal rdev^ce 
in the Part H context In our view. Part H 
hearing officers are therefore legally re- 
quired to indude written condusions of 
law in their decisions. 

Neither the Part B nor the Part H regula- 
tions foibid the procedure described in sub- 
paragr^vh QXl)* When sudi a procedure is 
used, parents must be iMe to rriy on the 
oral decision of die hearing officer.^ 

In states duit have dected to conduct for- 
mal hearings under Part B procedures, 
parents are permitted, under certain div 
cumstances, to administrativdy q)peal a 
heading d^Kision to the lead agency.^ 
Where the procedure in subpa'.agrafA 
is used, parents should be given ample time 

34. 34CFJL§3aa512(a). 

35. 34CP.R.§3Q3.423(b). 

36. 34 CP.R. § 300LS0B(aX5) (Part B); 34 CF.R. §S 3Q3.421(aX2Xii) & 303.422(bKS) (Part H). 

37. Kotawitz v. Mte. Slate Bd. of Hue., 630 P. Supp. 925 (S.D. Mks. 1986); vigd v. School Bd. of 
Mantrou, 491 P. Supp 909 (W.D. Ma 1960). 

3a See Tarn of Burlington v. Mm. Depl. of EiuaiHon, 736 P.2d 773 (1st Cir. 1964), of d, 471 U.S. 399 
(1985). 

39. See 34 C.F.R. § 3(X).510(a) (under Part B, parents may appeal a hearing decision to t^ie state educa- 
tion agency if the for :ial hearing was conducted by another ^ 
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Fonnal Hearings (continued) 



NOTES 

S2-l(Goiitiaiied) 

after the written dedsicm is rendered to pur- 
sue an administrative appeaL 

k. The policy in subparagraph (k) is re- 
quiftd by 34 CEH § 300508(4) (Part B) and 
34 CIS. S 3Q3.422(bK4) (Part H). 

L Part H does not provide for ttie award 
(rf attorney's fees to parents who prevail in 
an administFitive hearing However, in oer^ 
tain circumstances, parents have the opticm 
of resolving a complaint about conduct 
toward their infant or toddler ttmrn^ 
either the Part H hearing system or the Part 
B due process system (vt., the formal hear- 
ing system for administrathrely resolving 
complaints regarding ttie Part B system). 
Parents who dioae ttie Part B system and 
who prevail are entided to recover an 
attome/s fee under apfdicaUe Part B law. 

Parents have ttie option of invcridng 
eittier the Part H hearing system or tiie Part 
B due process system to resohre tiieir com- 
(daint when 0) they Uve in a state diat has 
mandated Part B services for children 
under age tiu«e and tiiey complain of the 
denial of a service or ri^t to whidi tiiey or 
ttieir diild are entitled under tiie state man- 
date or Oi) their comjdaint invdves a mat- 
ter witiiin the scope ot the ""diild find"" 
provisions of Part B.^ 

The question of what Part H assessment 
and evaluation acthdties are part of Part B 
''child find'' is a difficult one, whidi tiie 
Task Force has not attempted to rescue. 
However, both the notes and i^ipendbc A 
to ttie Part H regulations suggest that tfte 
overiap is subetantiaL Indeed, one possible 
reading of the notes and AppmdBx is fiuit 
all Part H assessment and evaluaticm ac- 

40. Ser Appendix A to the Part Hregulatiom, discutsion of attcme/s fees, 54 FedenU Register 26342 
0une22,1989). 
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NOTES 

S2-1 (continued) 

tivities are part of Part B "child find."** If 
Ihis is the case, then parents have the right 
to invoke either the Part B due process sys- 
tem or the Part H fonnal hearing system to 
resolve any comfriaint they may have about 
the Part H system's assef^sment or evalua- 
tion of their child. And, if they choose the 
Part B due process system and prevail, they 
are entitled to an attorney's fee.*^ 



41. Sa Note 2 to 34 CF.R.§ 303.404 (Pans procedures may be used to override parents' refusal to 
consent to an evaluation pf their chiU's eligilnHly for ^ 

regulations, discussion of attome/s fees, 54 Federal Register 26342 Qune 72, 1989) (suggesting an 

identity between Part Hevaluatk>n activity and Part B'chiU find'' activih^^ 
41 20U.S.C.§1415(eX4). 
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Other Requirements Applicable to the 
Formal Hearing System 



RECOMMENDED POLICIES 

53. If parents are required to request a 
formal hearing in writing, they must be 
informed of this requirement when 
notified of their rights. 



54. No one other than parents may be 
permitted to invoke the formal hearing 
process for resolving complaints. 



NOTES 

53-1 In our view, policy #53 is mandated by the 
Part H regulations. The Part H regulations 
require that '{w]ritten pricM- notice be given 
parents ... before a public agency or service 
provider proposes, or refuses, to initiate ex- 
change the identification, evaluation, or 
frfacement of the child, or the provision d 
appropriate eariy Intervention services to 
the child and the child's family."^ Under 
the regulations, such notice must indude 
"'sufficient detail to inform the parents 
about ... [a]ll procedural safeguards that are 
availaMe under [Part H]."^ To hilfill tills 
obligation, we believe, parents must be in- 
formed of any requirement that a request 
for a hearing be made in writing. In addi- 
tion, we believe that parents should be in- 
formed of such a requirement whenever 
they are notified dt their rights. 

54>1 The Part H statute and regulations 

authorize only parents to invoke the f orrtal 
hearing process to resdve complaints— 
with one possible exception. The Part H 
regulations indicate that tiie state may use 
Part B due process procedures to override a 
parents refusal to consent to an initial 
evaluation dt an infant or toddler.^ As indi- 
cated in the notes to recommended policy 
#5 above, we believe that neither Part H 
nor Part B permits the use of Part B proce- 
dures for this purpose. In addition, we 
believe that the use of Part B procedures to 
override a parents' refusal to consent to an 
evaluation would vidate the U.S. Constitu- 
tion. 



43. 34C.F.R.§3a3.403(a). 

44. 34CF.Il§301403(bK3). 

45. Note 2 to 34 CF.R.§ 303.404. 
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CHAPTER 5: RESOLVING PARENTS* COMPLAINTS 



Publication of Hearing Decisions 



RECOMMENDED POLICIES 

55. Decisions rendered in the hearing 
process, with personal identifying infor- 
mation deleted, should be sent to the In- 
teragency Coordinating Council (ICC). 



56. A central file of hearing decisions 
should be maintained by the lead agency. 
Copies of these decisions, with all infor- 
mation identifying children and families 
excised, should be accessible to the 
public. 



NOTES 

5S>1 The Part H statute and regulations do not 
specifically mandate that states adopt 
policy #55.^ However, in our view, it is es- 
sential for ttie ICC to be aware of the num- 
ber, type and veracity of complaints made 
by parents in order to fulfill its oldigations 
to '[aldviae and assist ttie lead agency in 
the development and implementation of 
the pdides that constitute fiie statewide 
[Part H] fystem,*^ and '[a]s8ist the lead 
agency m file effective implementation of 
file statewide system by ... [sleeking infor- 
mation from ... parents, and ofiiers about ... 
pcdictes that impede timely service 
delivciy.*** 



56-1 Policy #56 is not legally mandated. How- 
ever, we stnmgly uige states to adopt such 
a p^cy to assist parents in exercising their 
rights. 



46. Compm 34 CP.R. §300^5) (lequiring that dedakm by PM B hearing officen, mth penonal- 
ly klmtiM>le infomiatbn deleted/ be tent to the state 

47. 34 CF.R.§ 303.650(a) 
4& 34CP.R.S3O3.6S0(cXl). 
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I Services While a Complaint Is Being Resolved 



RECOMMENDED POLICIES 

57. During the pendency of proceedings 
(including mediation) to resolve a com- 
plaint, unless the state and parents agree 
otherwise, the child and family must 
continue to receive the early interven- 
tion services that were being provided 
them before the complaint was filed. 



NOTES 

S7-1 Policy #57 implements the requirement in 
the Part H statute that "[dluring the pen- 
dency of any proceeding . . .involving a 
com{4aint unless the [state] and the 
parents . . . otherwise agree, the child shall 
continue to receive the appnqpriate eariy in- 
tervention acrvices currently being pro- 
vided.*^ The Part H statute and regulations 
are silent on the question whether the 
duld's family must also continue to receive 
services while a complaint is pending We 
strongly believe the family should and have 
so recommended in policy #57. 

57-2 The Part H statute and regulations mandate 
that 'appropriate^ eariy intervention ser- 
vices continue to be provided while a com- 
jdaint is being resdved.^ Althmi^ it is 
possiUe to read ttiis mandate as blowing 
the Part H system to discontinue during the 
pendency of a complaint services it oon- 
siders 'ini^ypropriate/ we believe such an 
interpttation would be inconsistent with 
Congress" intent in enacting Part H. It 
seems (dain that Congress modeled the 
mandate after (and intended it to parallel) 
the ''stay-pur provisions of Part B,'^ which 
requires the state to continue the services 
being providtd a child before the comfrfatnt 
was filed.^ Accordingly, we bdieve the 
stay-put provision of Part H should l>e in- 
terpieted as induding a simiUr require- 
ment** 

bis Althou^ the issue is not spedfically ad- 
dressed in the Part H sUtute or regulaticms, 
we believe the state should continue ser- 
vices to a child or family not only during 



49. 20 1480(7); Mf 34 CFJlSX0.425(a). 

50. 20 U.S.C§ 1480(7); 34 CPJLS 3(0^425. 

51. 20 U.S.C§ 1415(e)(3); 34CF.il §300513. 
51 StfHoiii;p.D0e.4S4 U.S.305(1988). 

53. Althou^ the state may not limit aervioeswhife a complaint kpeiK^^ 

lehise services they conskterinappfopiiate. See footnote 3 on pa^ (ri^t to refuse len^); 
Tom ofBuHington p. Mssi. Dept. ofEducaHm^m U.S. 359 (1985) (parents may refuse inap 
propriate placement during pendency of a But B complaint). 
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Services While a Complaint Is Being Resolved 



RECOMMENDED POLICIES 



NOTES 



58. If the complaint involves an applica- 
tion for initial services, the child and 
family must receive all services that are 
not in dispute. 



57-3 (contintte J) 

resolution of a formal complaint but also 
while awaiting the outcome of mediation in- 
itiated by the parent Unless a state adopts 
this even-handed i^yproadi, it will dis- 
courage parents from selecting mediation 
over a fonnal hearing. Parents will be 
forced to request a fbnnal hearing in addi- 
tion to cur instead of mediation if they 
desire the protection offered by a "stay- 
put* policy. 



56-1 Policy #58 implements tfie mandate in the 
Part H statute that if a complaint invdves 
an application for initial services, ''the child 
... shall receive die services not in dis- 
pute.*^ The Part H ^itahite and regulations 
are silent as to whether die family must also 
receive services that ait not in di^te. We 
strongly believe the family should and so 
recommend in policy #58. 



54. 20 U.S.C§ 1480(7); s^f 34 CF.R. 303.425(b). 
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I Filing an Action in Court 



RECOMMENDED POLICIES 

59. Parents who are aggrieved by the 
final decision of the formal hearing sys- 
tem (e.g., if the decision denies them a 
right or service they sought for them- 
selves, their child or their family) may 
challenge the decision by filing a lawsuit 
in either federal or state court. 



NOTES 

59-1 PoUcy #59 is mandated by both the Part H 
statute ® and regulations.^ 

59-2 States that have elected to conduct formal 
hearings under Part B procedures must, 
under certain circumstances, permit parents 
to administratively ^pPf ^ ^ decision issued 
after a formal hearing.*' Generally parents 
must complete the administrative appeal 
process before filing an action in court.^ 

59-3 The parents' suit may be directed against 
the lead agency and against any other 
putdic agency responsible for ttie conduct 
about whidi the parents complaia 



ERLC 



55. 20 U.S.C.§ 1480(1) 
56 34 C P R. § 303.424. 

57. S« 34 C.F.R. § 300.510(a) (under Part B, parents may appeal a hearing decision to the state educa- 
tion agpncy if the fonnal hearing was conducted by another public agency). 

58. E.^., Me], V. Ambadi. 668 F.2d 635 (2nd Cir. 1981). 
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Additional Procedures for Resolving Complaints 



RECOMMENDED POLICIES 

60. In addition to ensuring the operation 
of a system for conducting formal hear- 
ings, the lead agency must itself have an 
administrative system for resolving com- 
plaints that a public agency (including 
the lead agency and the ICC) or a private 
service provider has violated one or 
more requirement of the Part H statute 
or regulations. This system must ensure 
that: 

a. An independent on-site investiga- 
tion of a complaint is conducted when 
the lead agency determines that such an 
investigation is necessary to properly 
resolve the complaint; 

b. The complaint is resolved within 60 
days of its receipt, unless the lead agen- 
cy determines that exceptional cir- 
cumstances warrant an extension of the 
60-ddy time limit; and 

c. Complainants have a right to re- 
quest that the U.S. Secretary of Educa- 
tion review the final decision cf the 
administrative system. 



NOTES 

60-1 The lead agency is required by 34 C.F.R. §$ 
303310 and 303312 to have an administra- 
tive system for resolving complaints Aat 
meets the requirements Of policy #60. 
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Additionil Procedures for ResoWing Complaints (continued) 



RECOMMENDED POLICIES 

61. The system must: 

a. permit parents, other individuals 
and organizations to lodge complaints; 

b. accept and resolve complaints 
about conduct affecting an individual 
child or family as well as complaints per- 
taining to a systemic failing; and 

c. accept and resolve a parenf s com- 
plaint, regardless of whether the parents 
are also seeking resolution of the com- 
plaint through the formal hearing sys- 
tem. 



NOTES 

61-1 The lead tgoicy is recjuired to operate the 
system in conformity with policy #61. 

a. Under the Part H regulationi, the ad- 
ministrative system must accept complaints 
from any 'indhoduaL'* Thus parents, 
employees of public agendes and prh^ate 
providers, and indWiduals without a direct 
stake in die Part H ^tem are aU entided to 

lodge complaints with the system. The 
regulations also require ttuit an "organiza- 
tion/ including a parent advocacy or legal 
advocacy organization, be permitted to 
lodge complaints witti ttie system.^ 

b. The Fart H regulations recjuire tiut 
Uie lead agenc/s system resohre "any com- 
plaint ttut one or mon requirements of [the 
Part H sUtute or regulations! are not being 
met,*^^ including bottt complaints limited to 
the particular circumstances of an in- 
dividual diild or family and compteints that 
addiess systemic failings. Complaints con- 
cerning an indhddual duld or family may 

be filed by the diild's parents, by otiier 
family members or bv a perm unrdated to 

ttie child or f ^y.*^A complatnt address- 
ing systemic proUems need not identify 
any individual child or family as long as 
facts arc presented to support the com- 

jrfaint** 

c Neither Ae Part H statute nor Ae Part 
H regulations authorize the lead agoficy to 
decline or refute to resolve a com^aint ^! «at 
is also the subject of a formal hearing. 



vk>htediMy be fiied by -any Indhfkiual or organic u- u*k.^« 

6a s<eMCF.IL§30Mn(b)(i«quiringonlylhalcompla^ 
plaint 10 based*). 



GUIDE TO PROCEDURAL SAFEGUARDS UNDER PART H OF THE EHA 

- 110 



111 



CHAPTER 5: RESOLVING PARENTS' COMPLUNR 



Additional Procedures for Resolving Complaints (continued) 



NOTES 

6i-l Lead agencies are not legally required to 
comply vdth poUcy #62. However, we 
atmi^y urge ttiem to do sa State educa- 
tion agencies (the 'lead' agencies in tl»e 
Part B program) are required to have an ad- 
ministrathre system for resdving com- 
plaints similar to the one described in 34 
C.FJL §§ 303510-312.** The peif onnance of 
the system in many sUtes has been disap- 
pointing. Technical requirements fw the 
filing of complaints have stymied patents' 
and others' efforts to use tne system. Inves- 
tigations are often shoddily peif onned. 
And decisions faequendy lack written ra- 
ti(Hiales, making it difficult for parents and 
others to monitor the system. The practices 
recommended in policy #62 are designed to 
prevent similar im)blems from develc^ing 
in the counteipart system required by 34 
C.F.R,§§303.510-.512. 



RECOMMENDED POLICIES 

62. The system should: 

a. accept oral as well as written com- 
plaints. The lead agency should put oral 
complaints in writing and then process 
them exactly as it processes complaints 
that were originally filed in writing; 

b. assist parents and others to lodge 
complaints by, among other things: 

1) offering them technical assistance 
in framing their complaint; and 

2) informing them of individuals 
and organizations who provide free or 
low-cost legal or other assistance to 
persons who wish to lodge a com- 
plaint (such as parent training and in- 
formation centers, protection and 
advocacy programs and legal aid or- 
ganizations). 

c. develop specific criteria and proce- 
dures for: 

1) determining when an on-site in- 
vestigatior is needed; 

2) u\terviewing complainants or 
their representative as part of the f act- 
firiding process; 

3) permitting complainants and 
their representatives to participate in 
the fact-finding process by submitting 
relevant evidence, questioning wit- 
nesses or other means; and 

4) permitting extensions of time 
under poUcy #60(b) above. 

d. issue a written decision that in- 
cludes a summary of the evidence con- 
sidered by the lead agency, findings of 



M. 34 C;.FJR. §3a.j(appjymgtothePartBpiograin the Education Department General 
min-tiative ReguJation. [EDCARi which contain such a requirement^ 



Ad- 
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Additional Procedures for Resolving Complaints (continued) 



RECOMMENDED POLICIES 



NOTES 



62. (continued) 

fact and conclusions of law, and a deter- 
mination of the merit of each allegation 
of unlawful conduct raised in the com- 
plaint. 



63. Parents must be given information 
about this system when notified of their 
rights. 



63-1 In our view, policy #63 is mandated by tt\e 
Part H ivgulations. The Part H regulations 
require tt\at ''(w]ritten prior notice be given 
to the parents ... before a public agency or 
service provider proposes, or refuses, to in- 
itiate or change tt\e identification, evalua- 
tion, or placement of tt\e diild, or the 
provision of appropriate early intervention 
services to tt\e child and the child's fami- 
ly.*^ Under ttie regulations, such notice 
must include ''suffident detail to inform ttie 
parents about ... [a]ll procedural safeguards 
ttiat aie available under (Part Hl.'^ To ful- 
fill this obligation, we l>elieve, parents must 
be informed of their right to utilize ttie lead 
agency system for resdving comjriaints 
provided for in 34 C.F.R § 303.510- J12. In 
addition, we believe tt\at parents should be 
informed of the availability of tiiis system 
whenever they are notified of tt\eir rights. 



65. 34rF.R.Sm403(a). 

66. 34C/.R.8303403(bX3). 
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CHAPTER 5: RESOLVING PARENTS' COMPLAINTS 



Additional Procedures for Resolving Complaints (continued) 



RECOMMENDED POLICIES 

64. Information about findings made 
and action taken by tl-.^ administrative 
system should be made available to both 
the Interagency Coordinating Council 
(ICC) and the public. Accordingly, the 
lead agency should: 

a. send to the ICC reports, excluding in- 
formation identifying children and 
families, of flndings made and actions 
taken by the system; and 

b. maintain a central file reflecting all 
findings made and actions taken by the 
system. A copy of this file, with all iden- 
tifying information deleted, should be 
accessible to the public. 



NOTES 

64-1 The Part H statute and ttgulations do not 
^>edfically mandate that states follow 
poUcy #64(aX However, we believe it is es- 
sentiiil for the iCC to be aware of the num- 
ber, type, and veradty of complaints filed 
with the lead agency if it is to fulfill its 
obligations to 'faldvise and assist ttie lead 
agency in the devdopment and implemen- 
Uticm of the polides that constitute the 
statewide [Part H] qrstem,'^ and '[ajssist 
ttie lead agency in the effecthr e imj^ementa- 
tion of the statewide system by ... (peeking 
inf onnation bom service providen^ case 
nuuiagers, parents, and others about ... 
policies fiut impede timdy service 
deliveiy.*** 

64-2 Policy #64(b) is not legaUy mandated How- 
ever, we stron^y urge sUtes to adopt such 
a policy to assist parents and ottier mem- 
bers of the public in monitoring the Part H 
program's compliance mth its legal man- 
dates. 



67. 34CF.R.S303.6S0(a). 

68. 34 CF.R.§ 303.650(0X1). 
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Recommended Policies 



CONSENT TO ASSESSMENT, EVALUATION AND SERVICES 

Definition of "Infonned Consenf 

1. Parental consent is "informed* when: 

a. The parent has been fully informed of all information reljvant to the ac- 
tivity for which consent is sought, in the parent's native langiage or other 
mode of communication; 

b. The parent understands and agrees in writing to the cai rying out of the 
activity for which parental consent is sought, and the consent describes that 
activity anc lists records (if any), including physical documents and recorded 
information, ihat will be released and to whom; and 

c. The parent understands that the granting of consent is voluntary and 
may be revoked at any time. 

When Consent to an Evaluation or Assessment Is 'Informed' 

2. A parent's consent to an evaluation or assessment is "informed* if: 

a. The parent understands the purpose of the evaluation or assessment 
and the procedures to be employed (i.e., what information is desired, why it 
is desired and how it will be obtained). If a family assessment is to be con- 
ducted, this must be made explicit The parent's written consent should 
describe the assessment or evaluation procedures the parent has authorized; 

b. The parent understands any burdens a parent or family will bear as a 
result of the assessment or evaluation (e.g., whether parents must provide 
transportation, possible impact on the family of home-based procedures, ef- 
fects on insurance limits); and 

c. The parent understands the possible adverse consequences of refusing 
to consent to an assessment or evaluation or to proposed assessment or 
evaluation procedures (e.g., inability to establish child's eligibility for Part H 
services). 

When Consent to Services Is *Informed* 

3. A parent's consent to the provision of services is "informed* if: 

a. The parent understands the purpose of each service to be provided and 
how the service wiU be provided. The parent's written consent should indi- 
cate each service the parent has authorized; 

b. The parent understands the financial charges (if any) that parents or 
family will incur for the services. The parent's written consent should indi- 
cate each charge the parent has authorized; 
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c. The parent understands any burdens that parents or family wiU bear as 
a result of each proposed service (e.g., whether parents must provide 
transportation, possible impact on family of home-based services, pos- 
sible effects on insurance limits); and 

d The parent understands the possible adverse consequences of rehising 
proposed services (e.g., worsening of the child's condition). 

Obtaining Parents^ Signature on the IFSP 

4. Parents should be asked to sign the Individualized Family Service Plan 
("IFSP") as evidence of their informed consent to the provision of the services 
outlined in the plan. The IFSP form should aUow the parents to indicate con- 
sent for some or all of the proposed services. A rehisal to sign the IFSP 
should be treated as a rehisal to consent to the services outlined in the plan. 

Obtaining Informed Consent Before Initial Evaluation and 
Assessment of a Child, a Family Assessment and the Initial 
Provision of Services 

5. Parents' informed consent must be obtained before: 

a. conducting the initial evaluation and ass'-ssment of a child; and 

b. conducting a family assessment; and 

c. initiating the provision of services to a child or famUy (i.e., at the time 
the initial Individualized Family Service Plan is developed). 

Obtaining Informed Consent Before Subsequent Evaluations and 
Before Chang es in Identification, Services and Placement 

6. Unless parents have expUdUy waived the requirement, their informed 
consent should also be obtained before: 

a. conducting an evaluation subsequent to the initial evaluation; or 

b. changing the identification or the placement of a child or the services 
provided a child or family. 

Permitting Parents to Consent to Some Procedures and Services 
While Rejecting Others 



120 

ERIC 



7. The state may not rehise to perform an evaluation or assessment proce- 
dure or deny a service because the parents have refused to consent to 
another procedure or service they do not desire. 

a. Parents may selectively consent to proposed procedures for evaluating 
their chUd or assessing their child or family (i.e., the parents may consent to 
some procedures and reject others). 

b. When the services recommended for a child or family are more com- 
prehensive than desired by the parents, the parents may consent to some ser- 
vices and reject others. 
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Encouraging Parents' Consent to Recommended Assessment and 
Evalttation Procedures and to Recommended Services 

8. The state may pursue activities designed to encourage parents to consent 
to recommended assessment or evaluation procedures and to recommended 
services that they have refused. 

a. These activities may indude: 

1) providing to parents relevant literature or other materials; 

2) offering parents peer counseling to enhance their understanding of 
the value of eaiiy intervention and to allay their concerns about participa- 
tion in Part H programs; and 

3) periodically renewing contact ^vith parents, on an established time 
schedule, to determine if they have changed their minds about the 
desirability of recommended procedures or services. 

b. The state may not employ any form of coercion in attempting to per- 
suade parents to accept recommended evaluation or assessment procedures 
or recommended services oxcept as permitted in policy #9 l>elow. 

Overriding Parents^ Refusal to Consent 

9. There may be circumstances when the parents' refusal to coiwent to an 
evaluation or assessment procedure or to a service would amount to child 
abuse or child neglect under state law. In such circumstances, and only in 
such circumstances, the state may irutiate a proceeding in a proper court to 
override the parents' refusal to consent. In such a proceeding, the state may 
seek either judicial appointment of a guardian empowered to consent on be- 
half of the child to the recommended procedures or services or, alternatively, 
state custody of the child, so that the state may consent on the child's behalf 
to recommended procedures or services. The first of these options is less in- 
trusive on the parent's rights; accordingly, it is the preferred alternative. 

a. A judicial proceeding should be initiated only in an emergency, as a last 
resort, and after all other avenues (induding peer counseling) have been 
tried and have failed. 

b. Neither the state nor a provider nor anyone else may use an administra- 
tive procedure, induding the administrative complaint resolution procedure 
within the Part B and Part H programs, to compel parental conduct contrary 
to parents' wishes. 

NOTICE OF PARENTS' RIGHTS AND OF PROPOSED ACTIONS 
Rights of Which Parents Should Be Notified 

10. Parents should be informed that they have the following rights: 

a. the right to a timely, multidisdplinary assessment; 

b. the right, if eligible, to appropriate early intervention services for their 
child and family; 

c. the right to refuse evaluations, assessments and services; 
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d. the right to notice befoi* a change is made or rehised in the identifica- 
tion, evaluation or placement of the child, or in the provision of services to 
the child or family; 

e. the righ* to confidentiality of personally identifiable information; 

f. the right to review and correct records; 

g. the right to be invited to and to attend and participate in all meetings in 

which a decision is expected to be made regarding a proposal to change the 
identification, evaluation or placement of the child or the provision of ser- 
vices to the child or family; 

How Parents Should Be Notified of Their Rights 

11. Parents should be notified of their rights in the foDowing maimer: 

a. Both oral and written notice should be provided at multiple points in 
the family's involvement with the Part H system. Repetition is necessary be- 
cause the information is complex, and parents may need to hear and discuss 
their rights several times in order to fully understand them. At a minimum, 
both an oral and written notice of rights should be provided when: 

1) the family has its initial contact with the eariy intt. mention system; 

2) the initial evaluation and assessment is proposed or refused; 

3) the eligibility determination is made; 

4) the IFSP is being developed or reviewed; and 

a change in services or placement is proposed or refused. 

b. T i.ie notice should be in language and by means of communication un- 
derstandable to the parent 

c. Oral notice should be provided in the natural flow of conversation and 
in the context of emphasizing parental freedom and choice in the Part H sys- 
tem. 

d. Information concerning parental rights should be included in the 
state's public awareness program. 

12. Parents should be informed of their rights relating to the Part B system 
(the system of special education services for preschool and school age 
children mandated by Part B of the Education of the Handicapped Act) 
before their child's "graduation* from the Part H system. The information 
should be provided far enough in advance of the child's "graduation" to per- 
mit the parents to ensure that the child, if eligible, receives appropriate Part 
B services in a timely fashion. Parents should be informed, as well, of their 
rights relating to other services identified in the child's transition plan. 

Providing Notice Before Significant Action Is Taken 

13. Parents must receive timely notice in writing before a public agency or a 
service provider proposes or refuses to initiate or change the identification, 
evaluation or placement of their child or the provision of early intervention 
services to the child or family. 
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14. The notice must be in language understandable to the pcrent receiving it 
and provide sufficient detail to fvSfy inform tiw parent about 

a. the action tiuit is bong proposed or refused; 

b. the reasons for proposing or refusing the action, induding a description 
of other optioitt considered and the reasons for rejecting the options; 

c. the information upon which the proposal or refusal is founded, indud- 
ing a description of ead\ record or report used as a basis for the proposal or 
refusal; 

d. if applicable, the parent's right to refuse to consent to the action, indud- 
ing any coa equences for parent or child if the paient refuses to consent; 

e. the parents right to appeal the proposal or refusal to act, induding a 
description of 1) the method of making such an appeal, 2) whether activities 
to which the parents object will be delayed pending the appeal and 3) 
whether activities sought by the parent will be implemented pending the ap- 
peal; and 

t all other procedural safeguards available under the Part H statute and 
regulations. 

Notice in Parents' Native Language 

15. Notice must be provided in the parents' native language imless it is dear- 
ly not feasible to do so. States should adopt polides specifically identifying 
the exceptional circumstances in which it is *dearly not feasible'*' to pve 
notice in the parents' native language. (A state should rarely, if ever, fail to 
provide notice in the parents' native language.) 

Action to Be Taken When Written Notice Is Not Effective 

16. If a parent's native language or usual mode of conununication is not a 
written language (e.g., if the parent has a communication disability or is 
functionally or totally illiterate), steps must be taken to ensure that: 

a. Any notice required to be provided in writing to the parent is translated 
orally to the parent in the parent's native language or provided in the mode 
of communication normally used by the parent (e.g., sign language, braille 
or oral communication); 

b. The parent understands the notice; and 

c. There is written evidence that the requirements of (a) and (b) have been 
met 

RIGHT TO REVIEW AND CORRECT RECORDS 

Definition of Record 

1. A "record"" is any information, recorded in any way, maintained by an 
agency or service provider (whether public or private) or by any party acting 
for an agency or service provider. 
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18. -Records- indude files, evaluation*, reports, studies, letteis, telegrams, 
minutes of meetings, memoranda, summaries, interoffice or intraoffice com- 
munications, memoranda reflecting oral conversations, handwritten or 
other notes, charts, graphs, data sheets, films, videotapes, stides, sound 
recordings, discs, tapes and information stored on microfilm or microfiche or 
in computer-readable form. 

Records to Which Farente Have Access 

19. Except as provided in #21 below, parents must have access to all records 
regardifig their child or family that relate to: 

a. screening, evaluation, assessment, eligibility determinations and the 
development and implementation of the IFSP; 

b. individual complaints dealing with the child or famUy; and 

c. any other area under the Part H regulations involving records about 
the child and the child's family. 

20. Parents' access may not be restricted based on the identity of the agency 
or provider maintaining the records. Parents are entitied to access to records 
maintained by the lead agency, another pubDc agency or a service provider, 
whether public or private. 

21. States may adopt poUdes denying parents access to the following 
records: 

a. records of service, supervisory and administrative personnel that are 
kept in the sole possession of the maker of the record and are not accessible 
or revealed to any other pereon except a temporary substitute for the maker 
of the record; 

b. records of a law enforcement unit of a public agency or private 
provider, but only if: the unif s records are maintained solely for law enforce- 
ment purposes; the unif s records are disclosed only to law enforcement offi- 
cials of the same jurisdiction; the unif s records are maintained separate from 
other records of the agency or provider; and other records of the agency or 
provider are not disclosed to the unit; and 

c. records relating to an individual who is employed by an agency or 
provider that: are made and maintained in the normal course of business- re- 
late exclusively to the individual in that individual's capacity as employee- 
and are not available for use for any other purpose. This subparagraph does 
not apply to records relating to a parent who is employed as a result of the 
parenf s status as a recipient of services or as a result of the parenf s child's 
receiving services. 

Parents' Access Rights 

22. When a parent asks to review a record, the agency or provider maintain- 
mg the record must comply with the request without unnecessary delay-in 



no event more than 14 days after the request is made. Priority should be 
given to parents' requests to revitv/ records in preparation for an IFSP meet- 
ings a hearing or another time-sensitive event. 

23. When records are requested in connection with a meeting regarding the 
IFSP or with a formal hearing to resolve a complaint (conducted pursuant to 
34 C.F.R. § 303.420), the agency or provider shall provide the records prior to 
the meeting or hearing. 

24. The right to review a record includes: 

a. the right to a response to reasoruible requests for explanations and inter- 
pretations of the record; 

b. the right to obtain, free of charge, one copy of the recoid; and 

c. the right to have a representative of the parent's choosing review the 
record. 

25. An agency or provider may not charge a fee to search for or to retrieve a 
record. 

Right to Correct Records 

26. A parent may request that information in a record be amended (includ- 
ing that it be deleted) if: 

a. It is inaccurate or misleading; or 

b. It violates the privacy or other rights of the parenf s child or family. 

27. When a parent requests that iitformation in a record be amended, the 
agency or provider maintaining the record must act on the request without 
imnecessary delay and in no event more than 45 days after the request is 
made. 

28. If the agency or provider refuses to amend the information as requested, 
it must: 

a. inform the parent of the refusal; and 

b. advise the parent that she or he may appeal the refusal by invoking the 
administrative procedures of the Part H system for resolving parents' com- 
plaints (including formal hearings pursuant to 34 C.F.R. § 303.420, mediation 
where available or both). 

29. If the parent chooses not to appeal, or if the parent loses the appeal (i.e., 
the information is not amended as a result of the appeal), the parent may 
place in the files of the agency or provider maintaining the contested record 
a corrective statement commenting on the information in the record and, if 
the parent has lost an appeal, setting forth the parent's reasons for disagree- 
ing with the decision on appeal. 

a. The statement must be maintained along with the contested record; and 



APPENDIX B: RECOMMENDED POLICIES 



b. If the record or the information about which the parent has complained 
IS ever disclosed by the agency or provider to any party, the statement must 
also be disclosed to that party. 

Infonnation About What Records Agencies and Providers Maintain 
and Whom to Contact for Access to Them 

30. The lead agency, upon request, must inform parents of the types and 
locations of reconls coUected, maintained or used by public agencies and 
private providers relating to: 

a. screening, evaluation, assessment, eligibility determinations or the 
development and implementation of Individualized Family Service Plans; 

b. individual complaints dealing with children or families; or 

c. any other area under the Part H regulations involving records about 
children and families. 

31. Each pubUc agency and private provider must provide to parents, upon 
request: 

a. a list of the types and locations of records collected, maintained or used 
by the agency or provider relating to: 

1) screening evaluation, assessment, eUgibility determinations or the 
development and implementation of IFSPs; 

2) individual complaints dealing with chUdren or families; or 

3) any other area under the Part H regulations involving records about 
children or families; and 

b. the title and address of the person to whom requests to review such 
records should be made. 

CONFIDENTIALnrY 
What Information Is Confidential 

32. Personally identifiable information concerning a child, the child's parent 
or another family member is confidential. 

33. Personally identifiable information includes but is not limited to: 

a. the name of the child, the parent or other family member; 

b. the address of the child, the parent or other family member; 

c. a personal identifier, such as a social security number, of the child, 
parent or other family member; 

d. a description of personal characteristics or other information that 
would make it possible to identify the child, the parent or other family mem- 
ber with reasonable certainty; and 

e. information that would make the identity of the child, parent or other 
'.""mily member easily traceable. 
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Disclosure of Confidential Information 



34. Except as provided in policies #35, 36 and 37, all disclosures of confiden- 
tial information, including disdosures among agencies and providers, may 
be made only with the parents' inform<Mi consent 

35. A public agency, subject to policy #36 below, or a service provider may 
disdose confidential information, without prior parental consent, to its 
employees who have a legitimate need for access to the information. 

36. Many states have umbrella human services departments (e.g., public 
departments of human services, human resources or health and rehabilita- 
tive services) with component agencies or units responsible for mental 
health, developmental disabilities, public health, public welfare and/or 
juvenUe justice. Within such an umbrella department, each component agen- 
cy or unit may, without prior parental consent, disdose confidential informa- 
tion to its own employees who have a legitimate need for access to the 
information. However, the component agendes or units may not share con- 
fidential information among themselves without the parenb' prior informed 
consent, even where a legitimate need exists to do so. All exchanges of con- 
fidential information among component agendes or units, even within an 
umbrella department, must be authorized by the parents, except as provided 
by policy #37. 

37. The state may adopt polides to permit disclosures of confidential informa- 
tion without prior parental consent when: 

a. The disdosure is to authorized representatives of the Comptroller 
General of the United States, the U.S. Secretary of Education or a state agen- 
cy responsible for the admiiustration of the Part H program; the disdosure is 
in connection with an audit or evaluation of the Part H program or for en- 
suring the program's compliance with legal mandates; and the repre- 
sentatives to whom disdosure is made protect against further disdosures of 
the information and destroy the iiifoi?nation when no longer needed; 

b. The disdosure is to organizations conducting studies to develop, 
validate or administer predictive tests, to administer financial aid programs, 
or to improve Part H services; and: 

1) The study is conducted in a manner that does not permit personal 
identification of parents, children or fanuly members by individuals other 
than representatives of the organization; and 

2) The disdosed confidential information is destroyed when no longer 
needed for the purposes for which the study was conducted; 

c. The disdosure is to accrediting organizations to carry out their accredit- 
ing functions; 

d. The disdosure is to comply with a judidal order or lawfully issued sub- 
poena and a reasonable effort has been made by the disclosing agency or 
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provider to notify the parents of the order or subpoena in advance of com- 
pliance; 

e. The disclosure is in connection with a health or safety emergency, and 
the disclosure is necessary to protect the health or safety of a child or 
another person; or 

f . The disclosure is to a parent and the information concerns either the 
parent or the parent's child. 

38. State policies adopted pursuant to policy #37 above must require that: 

a. Parents must be informed, as soon as practicable, of disclosures made 
without their prior consent under the dicumstances in policy #37 (b-e); and 

b. All such disclosures must be noted in the child's or family's records. 

Minimum Safeguards for Releases Giving Broad Authority to 
Disclose Confidential Information to Other Parties 

39. An agency or provider may request that parents provide a general 
release to disdose confidential information to others for legitimate purposes. 
However, when such a release is sought: 

a. Parents must be informed of their right to refuse to sign the release. 
Notice of this right should appear on the release form; 

b. The release form must list the agencies and providers and the in- 
dividuals (by name or by position) to whom information may be given and 
specify the type of information that might be given to each; 

c. Parents must be given the opportunity to limit the information provided 
under the release and to limit the agencies, providers and persons with 
whom information may be shared. The form must provide ample space for 
parents to express such limitations in writing; 

d. The release must be revocable at any time. The release form must in- 
form parents of this fact; and 

e. The release must be time-limited. The release should be effective only 
until the initial IFSP is developed or, if an IFSP has already been developed, 
until the next IFSP review. (We anticipate that when the IFSP team meets to 
develop or review an IFSP, parents will be asked to review and, if ap- 
propriate, renew general releases they have previously executed.) 

40. Each public agency and service provider should keep a log, accessible to 
the parents, of all disclosures of confidential information made pursuant to a 
general release executed by the parents. 

Special Treatment of Sensitive Information 

41. Special measures should be taken to protect the confidentiality of sensi- 
tive information (e.g., information relating to sexual or physical abuse, men- 
tal health treatment, HIV status or a child's parentage and any other 
information that the parents consider sensitive). 



128 



Release of Part H Records to Agencies and Providers Who Will Serve 
the Child After ''Gradiiation*' from the Part H System 

42L a. With the parents' informed consent, confidential Part H records may 
be provided to the public schoob when a child is enrolled in school If the 
parents refuse to consent, confidential Fart H records may not be inter- 
mingled with public school records, including records relating to special 
education, even if the state education agency fSEA'') is the Part H lead agen- 
cy. 

b. With the parents' informed consent, confidential Part H records may be 
provided to any other agency or provider that will serve the child after 
''graduation'' from the Part H system. 

Redisclosure of Confidential Inf ormationObtained from Another 
Agency or Provider 

43. An agency or pro\ ider may, without parental consent, redisdose con- 
fidential information obtained from another party only if such redisdosure is 
both: 

a. permitted under the terms of the orig^al disdosure made to the agency 
or provider; and 

b. either: 

1) permitted by state polides adopted pursuant to policy #37; or 

2) consistent with a general release provided by the parents that 
meets the requirements of policy #39, 

Seeking Confidential Information 

44. A public agency or a service provider may not seek confidential informa- 
tion about a child or family, without the parents' informed consent, unless: 

a. It is legally required to do so (e.g., to investigate alleged child abuse or 
neglect); or 

b. Acquisition of the information is necessary to respond to a health or 
safety emergency. 

45. An agency or provider may request that parents sign a general authoriza- 
tion bestowing broad authority upon the agency or provider to seek con- 
fidential information from others to meet a legitimate need. However, when 
such authority is sought: 

a. Parents must be informed of their right to refuse to provide such 
authority. Notice of the right to refuse should appear on the written 
authorization the parents are asked to sign; 

b. The authorization must list those from whom information may be 
sought and specify the type of information that might be sought from each; 

c. Parents must be ^ven the opportunity to limit the information acquired 
pursuant to the authorization and to limit the parties from whom informa- 



APPENDIX B: RECOMMENDED POLICIES 



tion may be sought; and the authorization form must provide ample space 
for parents to write in such limitations; 

d. The authorization must be revocable at any time, iind the authorization 
form must inform parents of this fact; and 

e. The authorization must be time-limited. The authorization should be ef- 
fective only untU the initial IFSP is developed or, if an IFSP has already been 
developed/ until the next IFSP review. (We anticipate that, when the BFSP 
team meets to develop or review an IFSP, parents will be asked to review 
and, if appropriate, renew general authorizations they have previously ex- 
ecuted.) 

ADMINISTRATIVE PROCEDURES FOR 
RESOLVING PARENTS' COMPLAINTS 

The System for Conducting Fomul Hearings 

46. The lead agency must ensure the establishment and operation of a sys- 
tem for conducting formal hearings that: 

a. entertains parents' complaints about identification; screening; evalua- 
tion; assessment; eligibility determiiwtions; the development, review, and im- 
plementation of the IFSP; and the failure to respect parents' procedural 
rights; 

b. provides to parents a dear and easy-to-use method of requesting a hear- 
ing; and 

c. is capable of resolving through a single proceeding a complaint involv- 
ing two or more public agencies or involving private providers under the 
jurisdiction of different agencies. 

Power to Enforce Decisions 

47. Decisions rendered by the system must be enforceable against all public 
agencies in the Part H system. 

Power to Resolve Parents' Complaints about Being Asked to Pay for 
a Specific Service 

48. The system must have the authority to resolve parents' complaints about 
being asked to pay for a specific early intervention service. The system must 
therefore be able to render an enforceable decision regarding the following 
matters: 

a. whether the state is obliged to provide a given early intervention ser- 
vice at no cost to the parents, regardless of the parents' financial resources 
(i.e., even if the parents could afford to pay for the service). Parents may not 
be required to pay for a service, regardless of their financial resources, if: 
1) The service is part of a function that, under the Part H regulations, 

must be carried out at public expense (e.g., child find; evaluation and as- 



sessment; case management development, review and evaluation of the 
IFSP; and implementation of procedural safeguards); 

2) The service must be provided at no cost pursuant to a state law re- 
quiring the proviaon of a free appropriate public education to chfldren 
with handicaps from birth; or 

3) There is no federal or sti te law that provides for a system of pay- 
ments by families for the service, including a schedule of sliding fees. 

b. whether the parents are able to pay for the service or provide the ser- 
vice themselves (e.g., transportation). If the parents are unable to pay for or 
provide the service, the service must be provided free of charge. 

49. If the state is required to provide w service at no cost to the parents, the 
service may not be delayed or denied in the event of a dispute about which 
public agency or agencies should pay for it. 

a. The service must be provided pending the resolution of any such dis- 
pute among agencies. 

b. The state must have procedures for achieving a timely resolution of dis- 
putes among agencies regarding responsibility for paying for a particular ser- 
vice. These procedures must meet the requirements of 34 C.F.R. § 303.523. 

Mgdiation 

50. States should develop mediation programs to supplement the formal 
hearing system. 

a. Mediation is an informal process in which an impartial person helps par- 
ties in conflict resolve their differences and find a solution satisfactory to all 
sides. The agreement developed is reduced to writing, and the parties pledge 
to comply with it However, they are imder no legal compulsion to do so. 

b. A fonaal hearing is a court-like process in which the parties present 
evidence to a hearing officer, who renders a decision based on the officer's 
understanding of the facts and the law at issue. Decisions by a hearing of- 
ficer are in writing and are binding unless appealed through proper chan- 
nels. 

51. Parents should be firee to choose mediation, a formal hearing or both to 
resolve disputes about Part H assessments, evaluations and services. 

a. Parents may not be required to participate in mediation as a condition 
of having a formal hearing. 

b. Parents should be free to request mediation services at any time before, 
during or after a formal hearing. 

c. When the parents choose to pursue both mediation and a formal hear- 
ing, the formal hearing raust be held and a dedsion rendered within the time 
limits prescribed by federal law, unless the parents consent to an extension 
of time. 
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d The state may permit agencies and providers to request mediation ser- 
vices to resolve disputes with parents. However, parents must be free to ac- 
cept or reject participation in such mediation. 

The Conduct of Fonnal Hearings 

52. Formal hearings must be conducted as follows: 

a. Hearings must occur at times and places reasonably convenient for 
parents. 

b. Parents must have the right to compel the attendance oi witnesses and 
the production of documents. 

c. Parents must have the right to prohibit the introduction of evidence 
that was not disclosed to them at least five days before the proceeding. 

d. Parents u.ast have the right to cross-examine opposing witnesses. 

e. Parents must i^ave the right to be represented by a lawyer or other ad- 
vocate. 

£. When parents request a hearing, they should be informed of free or low- 
cost legal or advocacy assistance that may be available to them, and be given 
a list of organizations that provide or arrange such assistance (e.g., parent 
training and information centers, protection and advocacy programs and 
legal aid organizations). 

g. Hearing officers must have knowledge of relevant law, of the Part H 
system and of the needs of and services available for eligible children and 
their families. 

h. Hearing officers must be impartial. 

1) They may not be employed by any agency or program involved in 
the provision of early intervention services or in the care of the child. 

2) They may have no other conflict of interest, either personal or profes- 
sional, that might impair their objectivity (e.g., work for an agency that 
has a vested interest in the outcome of the questions presented for resolu- 
tion at the hearing). 

3) A person is not considered an "employee* of an agency or provider, 
as that term is used in (h)(1) above, if the person's responsibilities are 
limited to conducting hearings and otherwise implementing the complaint 
resolution processes required by 34 C.F.R. § 303.420. 

i. The hearing process must be concluded (i.e., a hearing must be held and 
a decision rendered) within the time prescribed by law. States should adopt 
procedures for expediting both hearings and decisions when a chUd might 
suffer serious harm if services in dispute are delayed or denied. 

j. Hearing officers must render written explanations of their decisions that 
include findings of facts and conclusions of law. 

1) Where the need for a decision is urgent (e.g., if a child might suffer 
harm from the delay or denial of services in dispute), a decision may be 
rendered orally at the conclusion of the hearing and a written decision 
filed later. 
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2) When the procedure described in (j)(l) above is followed, the parents 
must be able to rely on the oral ded-sion rendered. In addition, where 
parents have a right to administratively appeal a hearing decision (as may 
occur in states that elect to conduct formal hearings under Part B proce- 
dures), parents should be given ampk time after the written decision is 
rendered to pursue an administrative appeal. 

k. Parents have the right to a written or electronic verbatim transcript of 
the hearing. 

L Parents who prevail in a formal hearing should be entitled to recover 
attome/s fees. 

Other Requirements Applicable to the Formal Hearing System 

53. If parents are required to request a formal hearing in writing, they must 
be informed of this requirement when notified of their rights. 

54. No one other than parents may be pennitted to invoke the formal hear- 
ing process for resolving complaints. 

Publication of Hearing Decisions 

55. Decisions rendered in the hearing process, with personal identifying in- 
formation dekted, should be sent to the Interagency Coordinating Council 
(ICC). 

56. A central file of hearing decisions should be maintained by the lead agen- 
cy. Copies of these decisions, with all irtformation identifying children and 
families excised, should be accessible to the public. 

Services While a Complaint Is Being Resolved 

57. During the pendency of proceedings (including mediation) to resolve a 
complaint, unless the state and parents agree otherwise, the child and family 
must continue to receive the early intervention services that were being 
provided them before the complaint was filed. 

58. If the complaint involves an application for initial services, the cliild and 
family must receive all services that are not in dispute. 

Filing an Action in Court 

59. Parents who are aggrieved by the final decision of the formal hearing sys- 
tem (e.g., if the decision denies them a right or service they sought for them- 
selves, their child or their family) may challenge the decision by filing a 
lawsuit in either federal or state coiut. 
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Additional Procedures for Resolving Complaints 

60. In addition to ensuring the operation of a system for conducting formal 
hearings, the lead agency must itself have an administrative system for 
resolving complainb that a public agency ^nduding the lead agency and the 
ICC) or a private service provider has violated one or more requirement of 
the Part H statute or regulations. This system must ensure that 

a. An independent on-site investigation of a complaint is conducted when 
the lead agency determines ttuit such an investigation is necessary to proper- 
ly resolve the complaint; 

b. The complaint is resolved within 60 days ot its receipt, unless the lead 
agency determines that exceptional circumstances warrant an extension of 
the 60-day time limi^ and 

c. Complainants have a right to request that the U.S. Secretary of Educa- 
tion review the final decision of the administrative system. 

61. The system must: 

a. permit parents, ether individuals and organizatioi s to lodge com- 
plaints; 

b. accept and resolve complaints about conduct affecting an individual 
child or family as well as complaints pertaining to a systemic failing; and 

c. accept and resolve a parent's complaint, regardless of whether the 
parents are also seeking resolution of the complaint through the formal hear- 
ing system. 

62. The system should: 

a. accept oral as well as written complaints. The lead agency should put 
oral complaints in writing and then process them exactly as it processes com- 
plaints that were originally filed in writing; 

b. assist parents and others to lodge complaints by, among other things: 

1) offering them technical assistance in framing their complaint; and 

2) informing them of individuals and organizations who provide free or 
low-cost legal or other assistance to persons who wish to lodge a com- 
plaint (such as parent training and information centers, protection and ad- 
vocacy programs and legal aid organizations). 

c. develop specific criteria and procedures for: 

1) determining when an on-site investigation is needed; 

2) interviewing complainants or their representative as part of the fact- 
finding process; 

3) permitting complainants and their representatives to participate in 
the fact-finding process by submitting relevant evidence, questioning wit- 
nesses or other means; and 

4) permitting extensions of time under policy #60(b) above. 

d. issue a written decision that includes a summary of the evidence con- 
sidered by the lead agency, findings of fact and conclusions of law, and a 



134 

ERIC 



determination of the merit of each allegation of unlawful conduct nused in 
d\e complaint. 

63. Parents must be given infonnation about this system when notified of 
their rights. 

64. Information about findings made and action taken by the administrative 
system should be made available to both the Interagency Coordinating 
Counca (ICC) and the pubUc Accordingly, the kad agency should: 

a. send to the ICC reports, excluding information identifying children and 
families, of findings made and actions by the system; and 

b. maintain a central file reflecting all finding* made and actions taken by 
the system. A copy of this file, with all id«^tifying information deleted, 
should be acces^ble to the public. 
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Legislative History of the Part H Stotate 



Chronology of Enactment 
June 6, 1986 

The Senate considered and passed S. 2294. 
September 22, 1986 

The House struck the text of S. 2294, replacing it with the text of 
H.R. 5520, and passed S. 2294 as amended. 
September 2^ 1986 

The Senate concurred in the House amendments to S. 2294. 
Floor Debate 

Congressional Record (Volume 132) June 6, September 22 & 24, 1986. 
House Report 

No. 99-860 accompanying H.R. 5520 (Committee on Education 
and Labor), September 22, 1986. 

Senate Report 

No. 99-315 accompanying S. 2294 (Committee on Labor and 
Human Resources), June 2, 1986. 
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Part H of the Education of the Handicapped Act 



PUBLIC LAW 99-457 (S. 22941; October 8, 1984 

EDUCATION OF THE HANDICAPPED ACT 
AMENDMENTS OF 1986 

For Legulativ9 HUtory of Act Mr ii^ort for RL 99^7 
in Ltgi»lativ9 Hittory Stetion, po$t 



Be a enacted by the Senate and Hauee of R^mentatum of the 
Un ited SiateeofA merica in Oongrme aeeemblod, Muettte of Un 



SECTION I. SHORT HTLS: REFCUCNCl. Act 

(a) Short TniB.--Thit Act mw be dtad as tht "Education of tht itSi"*^'"^^ 
Handicapped Act Amendments of 1986**. GMradi. 

(b) RsPBRtNC^— References in this Act to "the Act** art refersiicis One^ 

to the Education of the Handicappad Act ^^USC 1400 

TITLE l-HANDICAPPED INFANTS AND TODDLERS ^ ^ 

SEC Itl. ADDITION OP A F W PART RILATING TO HANDICAPPED 

INFANTS AND TO JEMB. 

(a) Amendment.— The Act is aroendad by insertins sfler the part 
added by section 316 the following new part: 

"Fast H— HANDtcAmcD Infants and Toddlers 

"findings and fouct 

''Sec. 671. (a) Findinos.— The Ooocrsss finds that there is an 20 use 1471. 
urgent and subitantial need- 
ed) to enhance the development of handicappad infints and 
toddlen and to minimiae their potential for developmental 
delay, 

"(2) to reduce the educational coats to our sodafy, indtadinff 
our Nation's schools, bv minimisinf the naad for spadal edu- 
cation and related aervioes aflar handicappad infants and tod- 
dlers reach school sfs, 

"(3) to minimiae the likelihood of institutionaliiation of handi- 
capped individuals and maiimiat the potential for their 
inoependent Uvinf in sodaty, and 

"(4) to enhance the capacitv of fiuniliaa to meet the special 
needs of their infants and toddlers with handicapa. 
"(b) POUCY.— It is thertfere the policy of the United States to Suuend k»»i 
provide financial Msistanoe to Stataa— fovtrnmcnts. 

"(1) to develop and implanMnt a atatewide, oonprehensivt, 
coordinated, multidiad|diiiarv. intarafsncy program of aarly 
intervention servicas for hanmrappad mfonta and toddlers and 
their familits, 

"(2) to focilitote the coordinatioB of p^ymant for aariy inter- 
vention services from Faderai Suta. local, and private souresa 
(including puUic and private insuranoe coverage), and 

''(3) to enhance its capadty to provide quality early interven- 
tion senrioes ano eipand and improve existing early interven- 

100 STAT. 1145 
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JJ^T UWS OF 9»th C0NG.-2nd SESa Oet B 

Sd Jii?£»S2J« P""'*^ ^ »u„dicpped i„f.„u. toddler.. 



omNinoNs 



20 U8C 1472. "Sk JTt A. UMd in thi. part- 



lwliil^IffT^'?**?'®P^nt«' ''•^•y*. M mtMured 
•y approprut* diacnottic instrumenta and Ar^>^i»^ 

one or more of thndtowinjiSSroSiUui 

PhywMi developjnent IwMmlS^;^^^^^? 2!!! ?^ 




whS^'^ intemntion .ervicef en d«*lopaenUl eervice. 
"(A) aie provided under public aupervisioa. 
U^^iSSSbiiXJlS:^ <»' State 

WlolrtnJ^Sr » •«> one or moft of the 

"(I) phyaical development. 
"(II) opcniuve development. 

'HM^S^^iSJ^I^*' development. 

^(E) include- 

'3iu)apeech pathology and audiolosy. 
%v)occupat5«altSj.Ry. 
"^v physical therapy. 
3«)^P*yeholo«icalSjvice^ 
h!*H? <^^«««Hement aervicaa, 

tioH^lSSl^ «"y ««Mno«ic or evalua- 

•ejJki^SS •««'i«f . -nd ..emment 

todSir'TStSrS^rSS'Si!** *^J* ^ •"''•nt or 
wMgi^io Denem from the other early intervention 

•udiwoiJSr* *^ ""^^ Pethologirt. and 
"(v)p«ycholflfirt».^^ 

100 STAT. 1146 
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S4PC. 101 

''(vi)tocial workers, 
"(vii) nurses, end 
'\nd) nutritionists, end 
"(G) ere p nmded in eonfemity with en individualized 
family aervm plan adspted in accordance with eection 677. 
"(3) The term 'devekmnental d^' has the meaning given 
such term by a State under section 676(bXl). _ ^ 

"(4) The term "Omncil' means the State Interagency Coordi- 
nating Council established under sectkm 682. 

"GBNiaAL AimioaiTv 

"Smc 673. The Secretary shall, in aooordanoe with this part, make Smtt m i looa 

granU to SUtee (from their aUocati<ms under eection 684) to assist pvtiiKMBto 

each Sute to develop a aUtewide, oomprriiensive, coordinated, 201^1473 
multidisciplinary, interaiencv system to provide early intervention 
services for handicapped infanta and toddlers and their familiea. 



"GINKEAL lUOIBUJTV 



"Sac. 674. In order to be eligible for a grant under section 673 for Sui* ud lora) 

any fiscal year, a Sute shall demonstiata to the Secretarv (in iu P:;;;^^ 

application under section 678) that the State haa established a Sute 2ousci474 
Interagency Coordinating Council which meeu the requiremenU of 
section 632. 

"ooHnNumo tuontuTY 

"Sac. 675. (a) Ftmn Two YBAas.-"In order to be eligiUe for a fntnt suu and WkaI 
under eecUon 673 for the first or second year of a Stirte'sparticipa- 
tion under this part, a Sute shaU include in ita application under j^^j 
section 678 for that year assuranoee that fiinda received under 
section 673 shall be uaed to assist the SUte to plan, develop, and 
implement the sUtewide system required by section 676. 

THiao AND Fbumi YBAa.-m) In order to be dicible for a 
grant under section 673 for the Uiund or fourth year of a Sute's 
participation under thia part, a State ahall include in ite application 
under eection 678 for that year information and assurances dem- 
onstraUng to the aatiafaction of the Secretary that— 

"(A) the Stete has adopted a policy whidi moorporates all of 
the componente of a stetewide qrstMn in accordance with sec* 
tion 676 or obtained a waiver from the Secretary under para- 
graph (2), 

"(B) funds shall be used te plan, develop, and implement the 
stetewide qrstem reouired by ssction 676, and 

"(Q such stetewide system will be in efKsct no later than the 
beginning of the fourth year of the Stete'e partteination under 
section 67S, except that with leapect to section ^ 
naed only conauct multidisciplinary aassssmenta, develop 
individuauaed family eervioe plans, and make available 



management b*« 
"(2) NotwitlMtanding paragraph (U the Secretarymm fiermit a 
Stete to continue to reoetve assistance under section 678 dunng such 
third year even if the Stete haa not adootad the poUcy mcpursd by 
paragraph (IHA) befbre receiving assntanoe if the Stete dem* 



onstratee in ite apfdicatkm-- 

"(A) that the Stete has made a good ftdth effort to adopt such 
a policy. 
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W-487 LAWS OP fMk C0NG.-4n4 8ESS. Oct 8 

Sec 101 



"(Kthe r MW M why it wm untbi* to a— t tht timtUnt md 
"Xc) nrm AND <! < iofiHM i i i u TkAM.— Id «iw to ^icjj* a» • 



which hai in dhet • 8tito Inr. MMtad brfbra 8iMb«' 
huMtonM childim <W« 1^ 

tlKiUe for a grant imdw McliOB e7s!&X fh?thro!^% 
yMn of a State's pwtidiMtionttiMhrthkpMt 

"UQunuEMBnt PM nAtwtnm tnrtu 
» 08C 1471 "Sk. 676. (a) In OiiniUt.-A MatMridt vyitm of oooHiiiatad 

part. *^ to eanyiaf «it pwp«iii\uidw this 

StaU'a partkSpaUoii andw thto SrtT^ 

♦k?A •J?™^^' ??"'!!5'?*^ multidlKipliiiaiy evaluation of 

devSo^raTorthe^^ to appropriately a«>>. in the 

"(4)RNr each han£^n7!nfont and^todSuaHn tli* 9t«t* 

"(5) a comprohen ai oe child find mtem. conaietent with nut 
B. mclodiMa ayrtein for making nSn^^lSS^ ISS^ 

tio.i^rliSSaKt.'^^ 

"(7) a central dinctny which indudto eariy intervention 



(A> the general administration, supervision, and mon- 
itoring of programs and activities receiving assistance 
unf^er secUon 673 to ensure compliance with this part. 

100 STAT. 1148 
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Stc IM 

tB) Um tiitntifW*^ and mordinrtinn of all vrailabl* 
NMuraM wttUD tb» State from rUMd. fttlt. kal and 
BfivateaouMBi 

'to anfamant of fiaaBdal rminiMiWlity to tlia 

fe'Sfflitt Wig ir iiiiiit tta laHte «r 




'tm pneaM aaftfuardi ^ 
thii psrt M Mnind ky tMtioii iNl ttn 

aHanr to CHIT oat tfaia part aK appvopriataly and 
prapiurad and tralnad, indudint- . . 
*XA) tka aatabliahiiwnt aqd leaiBlnaaM of 
ivUdi an ooHirtMit with any 8tote appiovad or 

oartifloalka. limaiiin. l aiia litlBB . or otter 
iMuiiuaMto iihieb appfartotfia ana to ivfaieh 



1(B) to tka vtoBt auch itoDdaidi an apt baaadco tht 
bi«faMt noBinaMBto to tlw Stoto aMtteaUa to a 

pi^SiirflrdSSiUB*. tte M'ttatete htoaagte 
nmilio tiw ntratoing or Urtof nf ponooiiol toot anat 
SSriato m S tori nnal i g iH w^g togStot^ and 
"(14)a ayam NT wwrif^F^ «to on tha numban of handi- 

hmSoT appnpriato aarb totomatioo nnrton (wl^>torbt 
baaad ooVaampliiw of oata), tha anadian of audi totoata and 
toddlen and thdr (inulin nrvMl. tte (m of 
(whidi niay ba baaid on a nmpUof of diuo. and othar infima- 
tios raquirad by tha Socntary. 

"onmnuAUZD paiolt anvici plan 



"Sac. 677. (a) AnamBNT and Pboobam Dcviuvmint.— Each zo use U77. 
handiwed infiuit or toddler and the in&nt or toddler*! fiunily 
fif II fBoe iv a 

"(1) a DiultidkciplinaTy ■■mmrnt of unique needi and the 
klentiflcation of oervtoai appraprtote to meet e^ 

"(2) a written individualind bmily eervioe pkn devrimd by 
a multidiaciplinary team, incloding the parent or guardian, at 
required by aubeection (d). 
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Oct 8 



20U9CU11 



GranU. 
20USC U78. 



«rSLTSSAffl^5^ ii42<««»li»d family 



rtmrMMii 

5,^22?!!;' "("I"?* "M^Miioii IMC 

tow,*,, J5 uS^SSdrf 

h.n3Li5lL5^*P wpporSnt the tnuiEtion of the 

SSS.'Sk'JSSt'" *® "^S" VroviM under pwt B to the 
eitentiuchiervioa««i»coiisidM»d«ppropruite. 

"mn AmicAiioN and AanfRANOi 

uiS^;^iJrl?w^*^"***~^^ »«te detiruif to raceive • grant 
undw iMtioa 678 for any vmt shall submit sn application to the 
SjCTjrtan; at such time an J in such manner as thi sSml/maJ 
2-ajjbIy require by regulaUon. Such an wlSSJ^sKlH 

"(1) a desifluUon of the lead agency in the State that will be 
rjgJMg^ for the administratfon if fund. 'SidS 

^^infonnaUon demonstrating eligibility of the State under 

..'X?'.^ information or assurances reouircd ta <iM>inna*M». 
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State of the policies described in such application. i!id CB) a 
summary of the public comments and the Slate's r sspo ni ss. 

"(5) a descripuon of the uses for which funds will be expended 
in accordance with this part and for the fifth and succeeding 
fiscal yean a description of the services to be provided. 

"(6) a description of the procedure used to ensure an equitable 
distribution of resources made available under this part among 
all geographic areas within the State, and 

"(7) such other information and assurances as the Secretary 
may reasonably require by regulation. 
"(b) Statemcnt or Assuiancv.— Any State desiring to rscetve a RssvlstioiM. 
grant under section 673 shall file with the Secretary a statement at 
such time and in such manner as the Secretary may reasonably 
require by regulation. Such statement shell- 
ed) assure that funds paid to the State under section 673 will 
be expended in accordance with this part, 

"(2) contain aasuraiicea that the Sute will comply with the 
requirements of section 681. 

"(3) provide satisfactory assurance that the control of funds 
provided under aection 673. and title to property derived there- 
from, shall be in a public agency for the uses and purpsses 
provided in this part and that a public agency will sd miniite r 
such funds and property. 

"(4) provide for (A) making such reports in such form and 
containing such information as the Secretary may rsquirs to 
carry out the Secretary'a fu.iCtions under this part, and (B) 
keeping such records and aflbrdicg such access thereto as the 
Secretary may find necessary to assure the cor r e ctn es s and 
verification of such reports and proper disbursement of Federal 
funds under thk pert, 

''(5) prov^ satisfiMHory assurance that Federal funds made 
available under section 673 (A) will not be commingled with 
State funds, and (B) will be so used as to aupplement and 
inert ise the level of Sute and local funds expended for handi- 
capped infants and toddlers and their families and in no cass to 
supplant such Sute and local funds, 

^'(6) provide aatisfactory aasuranoe that such fiscal control 
and fund accounting prMsdurea will be ad<^ited as may be 
necessary to assure proper diabuiaement of. and accounting fbr. 
Federal fundi paid under asction 678 to the State, and 

*V) euch other infomataon and aaaurances as the Secretary 
may reasonably require by regulation. 
"(c) AmovAL or Afwamw and AaauaANCV RaoinagD.— No 
Sute may receive a grant under ssction 678 unless the Secretary 
has approved the application and statement of ssaurancss of that 
Sute. nie Secfvtaiy shall not disapprove such an application or 
aUtement of aaiuranoeB unless the Secretary determinea, after 
notice and opportunity for a hearing, that the application or ^ate- 
ment of aasurancss faila to comply with the requirements of this 
section. 

''uan OP nmne 

''Sic. 679. In addition to using funds provided under section 673 to 9uu and locsl 
rian. develop, and implement the eUtftwide system rsquirsd by ^^rJ: 
section 676. a Sute may use such ftmds- 
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iSScHMd PWW^W from other public or private 

r-'P "^^ mttwm oo MnricM for huidicapped in- 

ianti and toddltn that an otharwiae availaUe. '"'*»'**° 

"nocaoiAL tAfnuAua 



» 1480. SJStaT^ iKtiOB t7«bX12) shall provide, at a mini. 



KatMride ratan imdsr aactioa 
,thafbUo«*ii«: 

yiTim timijr adaaWplntiva raaolotiM of oomi 



25^^ k2iJ^rr<S^ eomplaiiit. whkh iction 
in a wniet court af Uaind SiRtaa without rmu6 to the 

J«l»yhaU gnnt auch rabaf aa tha court datannina* ia 

^^^^^^ SHy**' ^ «"fi*»tiiJity of p«»»aUy idantifiahle 




f55S* g^-JgyW or chmga or mAm to 



fiMMMa to do a^ of aU pnoaduvaa available punuant to this 



^Duriat.thapiBdsBOTal^aypraeaadiBf oraetioaiav^^^ 
dU State sfnTaSd ttepMutsw 
S22« «?2S"/^ childffilintinuX fSS:£ 
•pprmiite early intarvsatioo aarvicos currantly bainc pro- 

'Yatob or LAfr laoar 

" 1481. r&c. 681. (a) NoNiuOTiTvnoN .-F^ provided under eection 
which would have been paid for from another public or private 
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Sec. 101 

source but for the enactment of this mrU except that whenever 
considered necssssry to prevent the deuiy in the receipt of appro- 
priate early intervention services by the infimt or toddler or family 
m a timely fashion, ftinds provided under aectioii CTS amy be uaed to 
pay the provider <rf services pendinf retmhuiwnent from the 
agency which has ultimo rsspoasibilitv for the nyiMnt. 

"(b) RsDucnoN or Omxa Bottrns.— Kolhinf in this part shall be 
construed to permit the State to reduce medical or other assistance 
available or to alter eUpbility under title V of the Social Security 
Act .'relatint to maternal and diild health) or title XIX of the Social 42 use 7oi. 
Security Act (relating to medicaid for handicapped infants and 42 use 1396 
toddlers) within the Sute. 

"tTATI mnaAGINCY OOOaniNATING OOUMCIL 

"Sac. 682. (a) EsTAaiJSMi»NT.--(l) AnyState irtiich desires to 20 use 1482 
receive financial assistance under ssction 678 shall eatablish a State 
Intersnncy Coordinating Council oo m poeed of 15 members. 

"(2) The Council and the chairpsrson of the Council shall be 
appointed by the Governor. In making a p potnt me nta to the Council, 
the Governor shall ensure that the membership of the Council 
reasonably repreeents the population of the State. 
"(b) CoMroernoN.— The Council shall be comjpoeed of— 

"(1) at least 3 parents of handicapped inCsnts or toddlers or 
handicapped chiloren aged 3 through 6» inclusivo, 

"(2) at least 3 public or private providers of early intervention 
services, 

"(3) at least one represenutive from the State legislature, 
"(4) at least one person involved in personiyl preparation, 
and 

"(5) other members repree«»ting each €i the appn^riate 
agencies involved in the provision of or payment for early 
intervention services to handicapped infants and toddlers and 
their families and others selected by the Governs. 
"(c) Mbtinos.— The Council shall meet at least quarterly and in 
such places as it deems necessary. The meetinp shall be publicly 
announced, and, to the extent appropriate, open and accessible to 
the general public. 

"(d) MANAGUftNT AumoaiTY.^ubject to the approval of the 
Governor, the Council may impare and approve a budget using 
lunds under this part to hire staff, and obtain the services of such 
professional, technical, and clerical personnel as may be necessary 
to carry out its functions under this part. 
"(e) Functions or CouNau— The Council shall— 

"(1) advise and assist the lead agency designated or esUb- 
lished under section 676(bX9) in the performance of the respon- 
sibilities set out in such section, paiticularly the identification 
of Ihe sources of fiscal and other support for services for early 
intervention programs, assignment of financial responsibility to 
the appropriate agency, and the promotion of the interagency 
agreements, 

"(2) advise and assist the lead agency in the preparation of 
applications and amendments thereto, and 

^'(3) prepare and submit an annual report to the Governor and lUpon 
to the Secretary on the status of early intervention programs 
for handicapped infants and toddlers and their families oper- 
ated within theSUU. 
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Stottand locaJ 

Mcation 
20 use U8S 
20 use 1416. 
H17. 1420 



Guam 
Samoa. 

Viffin lalandi. 
RapublkoTtha 
ManhaU 
Itlandi. 

Fadtratad SUtaa 
of MicroiMBia. 
Republic of 
PiJau. 

Cnmmonwaalth 

oTtha 

Northtm 

Mariana 

Islandb 

20 use 1484. 



20 use 1416 



coMidtr«d to be u oonpUaact with thk tSi 4\Lr! 
after the date tht Stete acetpto An^ undtrMctin snmA 
A.U aatabUah a councnff SSiTS Kth ^ 

"RDOUL AOM mimAVION 

"Sk. 683. Sections 616, 617. and 620 UuU to the Mfnt 
deeicnatad under aectioa 676(bX9), "WMunea or 

to local lenTce ppovidei. under thia pwt^ 
"allocaiion or ruNoa 

» "*J.**!fS!5" Federated SSSJoWiowieS 35 

MOOMary^^ optrntM for Induns by the Dmrtiimt th» 

SfuT^tSffiff jir^ •'^'^ 

J^Sl^ Sj^^iSfijK?**]^*^* may leceive an altotment under 
parjmph (1) only after aubmitUng to the Secietaiy u application 

(CKI) For each of the fiacal yean 1M7 through 1991from the 
funds remauung after the rMervation and wmihte SSeSTbi^ 
tions (a)and A), the Seeretary shall allot tTil^S^^^^t 

"(2) For the purpose of paragraph ( 1 >- 



100 STAT. 1154 



Oct 8 EDUC. OF HANDICAPPED ACT AMEND. PX. »-457 

8tc Ml 

"(A) th« terms 'infanti' and 'toddlen' mmn children from 
bifthtoag»2,tDdwhri,and . , ^ , . . j 

"(B) the tenn 'State' doM not indudt the juriMbctions de- 

"(d) If uiy State docte not to raoehre ite allotment under wbsec- 
tion (cXl), the Seoetwy shaU leallot, among the remaininf Statee. 
amounte fitHn audi State in aooordanoe with such lubaec^n. 

"AUmOBOATlON OT AmopiunoNS 

"Sic. 685. There are authoriaed to he appmiriated to carry out 20 use 148S. 
thii part $50,000,000 for fiical year 1987. $75,000,000 for fucal year 
1988, and such sums as may be nooessaiy for each of the 8 succeed- 



inff fiscal vMn."* 

(b) 9ruoY OP Sbrvicb; CootoiHATioit op AcfKWt.-m) Tlit Sec- 20 use 1485 
rataiy of Education and the SacreUry of HMhha^ »^ 
ices shall conduct a joint sUidy of Tederal fkindinf soitross and 
services for early intervention proframs currsntly available and 
shall j<»ntly act to fadliute inten«sncy coordination of Federal 
reeourcee for such progi'ams and to ensurs that ftmdinf available to 
handicapped infants* toddlers, children, and youth fnm Faderal 
profraniSt other than proirans under the Education of the Handi- 
capped Ad, is not being withdrawn or reduced. souscim 

(2) Not later than 18 montlw after the daU of the enactment of Rtport 
thu Act* the Secretary of Education and the Secretary of Health and 
Human Services riiali submit a joint report to the Congress dsscnb- 
ing the findings of the study conducted under paragraf^ (1) and 
deecribing the joint action taken under that paragraph. 
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DEPAimiEIIT or EDUCATION 

$4CFRP«1303 
||IN1l20-AA4t 

Earty Inlarvmtlofi Frogwn for Infants 
and Toddtora With Handlcapa 

aaaiicv: Department of Education. 
acyion: Final regulations. 



, : ITie Secretary issues final 

regulations for the program for infanU 
and toddlers with handicaps that was 
established under the 19M amendmenU 
to the Education of the Handicapped 
Act (EHA). These regulations are 
intended to assist States in applying for 
funds under this authority, and to ensure 
that an affective early intervention 
program is established in each 
participating State. 

■mcnvi OATi: These regulations take 
effect either 45 days after publication in 
the Federal Reglstar or later if the 
Congress takes certain adjournments, 
with the exception of the following 
sections: f 303.113(b); If 303.141 through 
303.140; II 303.140 through 303.150; 
I 303.151(H)(4); 1 303.152; li 303.150 
through 303.175: $303,301; 1 303.341; 
I 303.344; | 303.403; 1 303.420: | 303.510; 
I 303.520: 1 303.540: and 1 303.653. These 
provisions of the r^ulations will 
become effective after the information 
collection requirements contained in the 
provisions have been submitted by the 
Department of Education and approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980. If you want to know the 
effective date of these regulations, call 
or write the Deparunent of Education 
contact person. A document announcing 
the effective date will be published in 
the Federal Reglstar. 
Foa nrntmn intohmation contact: 
Thomas B. Irvia Office of Special 
Education Programs. Department of 
Education, 400 Maryland Avenue SW. 
(SwiUer Building. Room 4618 M/S 2313- 
4600), Washington, DC 20202. 
Telephone: (202) 732-1114. 
aumJuseNTAaY infomnation: 

A. Background 

The Education of the Handicapped 
Act Amendments of 1986 (Pub. L 99- 
457) added a new formula grant program 
to assist States in establishing a 
statewide, comprehensive system of 
early intervention services for infants 
and toddlers with handicaps and their 
families. This new program (designated 
as Part H of the EHA) provides a phase- 
in period for States to develop the 
statewide system, including (1) adopting 
a policy that incorporates all of the 



componenU of the statewide system, as 
part of a SUta's third year application; 
(2) havinp the system in effect no later 
than thebeginiilng of the fourth year of 
participation: and (3) providing 
appropriate earty intervention aervices 
to all eligible diUdren and their familiee 
no later than the beginning of the fifth 
year. 

The following is a list of the 
compouents of die statewide system and 
the sections or subparts in which the 
components are included in these 
regulations: 

(1) State definition of developmental 
delay (|| 903.160 and 303^): 

(2) Central directory of information 
(11303.101 and 303^): 

(3) TimeUbles for serving all eligible 
children (|| 303.162 and 303.302): 

(4) Public awareness program 
(II 303.103 and 303^): 

(5) Con^iehensive child find system 
(II 303.104 and 303^21); 

(6) Evaluation and assessment 
(II 303.105 and 308^22): 

(7) Individualixed family service plans 
(II 303.106 and 303.940 throu^ 303.346): 

(6) Comprehensive system of 
personnel development (|| 303.167 and 
303.360); 

(0) Personnel standards (II 303.168 
and 303.961): 

(10) Procedural saieguaids (1 303.160 
and Subpart E); 

(11) Lead agency designation and 
responsibilities (i| 303.142, 303.170 
throu^ 903.174. and Subpart F); 

(12) Policy for contracting or 
otherwise arranging for services 
(I I 303.174 and 303.526); 

(13) Procedure for timely 
reimbursement of funds (II 303.172, 
303.527(b), 303.528); and 

(14) DaU collection (II 303.175 and 
303.540). 

Part H is the only grant program 
within the Federal government that 
focuses exclusively on the provision of 
aervices to children with handicaps from 
birth through age two. However, in 
enacting Part H, the Congress made 
clear that the success of the program is 
dependent upon interagency 
coordination— both in providing and 
paying for appropriate early 
intervention services. The statute 
includes e number of requirements that 
are directed toward ensuring a 
coordinated approach to the provision 
and financing of services, including (1) 
interagency agreements that define die 
financial responsibility of each agency. 
(2) a State Interagency Coordinating 
Council to assist the lead agency in 
identifying and coordinating financial 
resources, and (3) nonsubstitution of 
^mds and non-reduction o^ benefits 



Regardina dia need for shared 

financial responsibility, the RepoH of 
the House of Representative* on Pub. L 
0^7 States: 

Thus.itisourioteBt that other funding 
•oorots cootimie: that there Is rMttr 
coordinatioo aoMX^ agendes rsgarding the 
payment of costs; and that Amds ander Part 
H be used only tor dit ot servioes for 
handicapped Infants and toddlers that are not 
otherwtae provided from other public or 
private sources * * * (House Rpi No. 99 86 0 . 
15(lSee).) 

Part H is designed to build upon 
existing SUU systems of early 
intervention services, and to facilitate 
development of systems In those Sutes 
desiring to serve youne diildren with 
handicaps bom birth through age twa 
The program enables SUtes to use funds 
under this part to develop a statewide 
avstem that fita their own 
characteristics. 

During the initial years of 
participation under Part H it is expected 
that to the extent appropriate. States 
will continue, or capitalte on, the 
planning, development and 
implementatioa efforts that were started 
under die EHA amendmenU of 1963 
(Pub. L 96-199). Under Uioae 
amendments, a State grant provision 
was added to die Handicapped 
Children's Early Education l^ogram 
(sectkm 623(b) of die EHA) to assist 
Statee In esUblishing a oomprehensive 
delivery system for providing special 
education and related services to 
children with handicaps from birth 
throu^ age five. The 1969 amendments 
also added a provision diet pennitted 
Sutes to use funds under die prsschool 
incentive grant program (section 619 of 
die EHA) to serve children from birth 
through two. as weU as three through 
five. 

Widi die enactment of Pub. L 90^57. 
(1) die State grant provision under 
section 623(b) was eliminated, and Pat i 
H was added, and (2) section 619 was 
amended to only permit direct services 
for dhildren three through five. However, 
under die new section 619 (Preschool 
GranU program). SUtes may still use a 
portion of dieir annual grant funds (up to 
20%) for planning and develcping a 
comprehensive dehvery syst'^r^ of 
aervices for children from birth dirough 
five. 

Part H substantially expands die State 
grant provisions that were initiated 
under Pub. L 96-199. but limiU die age 
range of children to be aerved by the 
program to children from birth through 
two. Thus, activities under Part H must 
be directed to infanU and toddlers with 
handicaps-including activities to 
prepare for the transition of these 
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ckUdm u they rt acb ift thrtt to 
preschool ttrvictt undtr Part B of the 
EHA or odier appn^viate aervicei (tee 
iS0SJ44(h]]. 



B. AnaEyiia of GooaMBlt and 

In the November la, 10B7. NPRH the 
Secretary allowed 60 daya for interested 
parties to cMnroent on the proposed 
regulations. At public request, that 
period was extended for an additional 
30 days. 

Over 2,500 written comments were 
received on the NPRM from a variety of 
agendas, individuals, and organizations. 
An analysis of the comments and of the 
changes that have |>een made in the 
regulsbons since pubhcation of the 
NWRM it included in Apivjndix A to 
these final regulations. 

A tedmical change has been made to 
i 303.4. due to the publication in the 
Federal Regisler (53 FR 8033 through 
8103. March 11. 1086] of the new 34 CFR 
Part 60 (Uniform Administrative 
Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). Part 80 is a part of 
the Education Department General 
Administrative Regulations (QX^AR). 
Effective October 1. 1686. Part 60 and 
not Part 74 applies with respect to grants 
and cooperetive agreements to State 
and local governments. 

An additional technical change has 
been made to 1 303.4 to reference the 
new 34 CFR Part 65 (Govemmentwide 
Debarment and Suspension 
(Nonprocurement) and Goveramentwide 
Requirements for Drug-Free Work Place 
(GranU)] published May 28. 1968 (53 FR 
19190 through 19193. 19204 throi^ 
19211). Part 65 is also a part of EDGAR 
and became effective October 1, 1986. 

Another technical change has been 
made to i 303.4 to eliminate the 
references to Part 78 (Education Appeal 
Board). Section 3501 of the Hawkins- 
Stafford Elementary and Secondary 
School Improvement An^endments of 
19S8 amended Part E of the General 
Education Provisions Act (GEPA1 to 
provide for new enforcement procedures 
that became effective October 25, 1986. 
The amended Part £ requires the 
Secretary to establish an Office of 
Administrstive Law Judges (OALJ) to 
replace the existing Education Appeal 
Board, and sets out new hearing 
procedures. 20 U.S.C. 1234 through t234i. 

On May 5. 1989. the Department 
published final regulations (54 FR 19512 
through 19522) adding a new Part 61 to 
Title 34 of the Code of Federal 
Regulations and establishing general 
procedural rules for proceedings before 
the OALJ and specific rules for OALJ 
hearings for recovery of funds A 
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reference to tiia new tet 81 has been 
added to fliese ragulatkms. 

The drafters of the NmM for this part 
contemplated that Ibe State complaint 
prooadures oontainad in the Education 
Department Geneial Adataiatrativt 
Rsgu^atiotta (BDGAR) at 84 Cn 78.780 
through 78782 would be appUcabla to 
this program. (Ike NFIM at 1 603.4(aKl) 
made 34 CFR Part 78 applicable to the 
Part H program.) A numoer (rf 
commenters, however, reouaated that 
the final regulatione specifically faidude 
State procedures for resolving 
complaints under tte Part H program. 

In addition, subsequent to the 
publlcaticm of the NFIU4 for this 
program, the Department published an 
NPRM propoeing chaiMs to EDGAR 
See 53 FR 31580 through 31808 (August 
18, 1«66]. One of those prtqxMed 
changes was the removal of die State 
complaint procedures In 34 CFR 78.780 
throuflh 78.782 of EDGAR and the 
transfer of those procedures, with some 
modification, to the regulations 
implementing Part B of the Education of 
the Handicapped Act which had shown 
the greatest need for the complaint 
procedures. In response to comments on 
the EDGAR NPRKi the Seoataiy is 
reconsidering whether lo remove the 
ccmplaint proceduree from EDGAR. 
Since no final action has yet been taken 
on the changes prc^xMed to EDGAR, and 
in bght of the Secretary's determination 
that the EDGAR imoedures needed 
some minor adjustments to 
accommodate distinctive features of the 
Part H program, the Secretary has 
included the State complaint procedures 
from EDGAR with appropriate minor 
modifications, in these Part H 
regulations. 

C Maior Changes In the Regulations 

1' General and Organizational Changes 

A number of changes have been made 
in the regulations as a result of the 
comments received. For example, 
additional guidance has been added m 
the text of Uie regulations and in the 
explanatory notes throughout the 
document to address the laige number 
of requests for that guidance. Olher 
changes have l>een made to clarify and 
unify treatment of common issues. 

The term "infants and toddlers with 
haiidicaps.** as used throughout the 
NPRM, has generally been replaced in 
these final regulations with the term 
''children eligible under this part." 

Some major organize tionalchanges 
have also been made, as indicated 
below: 

• The five subparts in the NPRM heve 
been reorganized into seven subparts, as 
follows: The requirements on procedural 



i4f; 



safeguards and State admlaiatratkiii 
have been moved from Subpart D and 
made into eeparate subparts (Le., 
Procedural Safagaards" and "^ute 
Administration*!. Subpart D has bean 
retitled *l¥ogram and Service 
Components of a Statewide System of 
Eariy Intervention Services.** 

• The section numbers have been 
changed, so that each subpart begins 
with the next one hundred number (e^.. 
Subpart A begins with 1 8011. Subpart B 
with 1 303.100. and Subpart C with 
1303.200]. 

Z JMetignation Table 

To assist rsaders in findii^ when 
each section from the Wm is located 
In the final regulatioQi. a iidesignation 
Uble has been inchided in Appendix B 
to these final regulations. 

3, Changes in Subpart A (General) 

Some of the changes that have been 
made in Subpart A ara: 

• The term **caae management** has 
been added to the r^gulationa. The term 
*'case management services** has bm 
rstained. and a di:t!n^on has been 
made between the two terms. *t^se 
management** is a coordinative function 
that includes activities that are designed 
to assist and enable an allgibla child 
and the child's family to obtain 
appropriate early intervention services 
(see 1 303.6]. On the other hand. '*case 
management servites** are included 
under the definition of early intervention 
ser\ices (see i 303.12(c)(2]]. 

• A definition of **early intervention 
program** ({ 303.11] has been edded to 
clarify that services and funding &t>m 
other agencies and programs are 
important in meeting the needs of 
eligible children and their families. 

• The reference to the related 
services definitions in Part B of the EHA 
(i 303.16] has been dropped. New 
definitions for each of the early 

interv ention t erv icei in Part H which 
conform to professionally accepted 
definitions, b^ve been added at { 303.12. 

• Several new definitions have been 
added to the regulations, including 
"days" (i 303.0), ••include-including" 

(i 903.15], **multidisciplinary*' ({ 30317). 
•parent" ({ 30316). Vlicies*- ({ 303.19]. 
"public agency*' (| 303.20]. "qualified * 
(i 303.21]« "State" (| 303.22]. and 
'^transportation*' (| 303.23]. 

• Clarifying notes have been added t. 
the definitions of **esrly intervention 
services.** ''health services/' end 
"infants ard toddlers with handicaps.** 
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«. Change§ in Subpart B (State 
AppIicaUan far a Grant) 

Soma of the dianges that have been 
ipade in Subpart B are; 

• A subheadinf has been added on 
'Tublic participation.** All mibatantive 
requirementt concerning public 
participation have been consolidated 
under that subheading (see || 903.110 
throiuh mild). 

• Ine section on fourth year 
applications (I 303.150) has been revised 
to include a requirement that 
information on each component of the 
statewide system must be included in 
the application for that year. 

• A new subheadini has been added 
to specify what infonnation must l)e in a 
State's fourth year application for each 
component in the sUtewide system (see 
II 303.100 through 303.175). 

• The section on ^ year 
applications (I ^.152) has been rensed 
to require that a State's application for 
that year must include (a) a policy that, 
no later than the beginning of the fifth 
year of the State's participatiop. 
appropriate early intervention services 
will be available to all eligible children 
in the State Mid their families, and (b) a 
description of the services to be 
provided no later than the beginning of 
the fifth year. 

• A provision regarding payments to 
the Secretary of the Interior, that was in 
Subpart C (I 303 52(a)) of the NPRM. has 
been moved to Subpart B under the 
section entitled. ''Eligibility of the 
Secretary of the Interior for assistance " 

5 Changes w Subpart C 

The following changes have been 
made in Subpart C (Procedures for 
Making Grants to States): 

• The section on "Distribution of 
allotments foi non-participating States" 
(§ 303.201J has been changed to clanfy 
that all funds WiU be allotted. 

• The statutor>' definition of "infants 
and toddlers" that is used for the 
purpose of alloting funds has been 
bdded. The definition has been modified 
to clan^ that the term means "children 
from birth thr.^ugh age two in the 
general population, based on the niost 
recent satisfactory data as determined 
by the Secretary." 

6. Changes m Subpart D 

In response to public comments on 
Subpart D (Program and Ser\ ice 
Components of a Statewide System of 
Early Intervention Services), addttion&l 
guidance has been added to most of the 
sections in that subpart, including the 
provisions on the cent.-al directory, 
public awareness program 
comprehensup child find system. 



evaluation and aseessment and 
individualiied family service plans 
(IFSPi). Some of the changes that have 
been made are: 

• A timeline of 45 days has been 
et ublished for an agency, upon 
receiving a lafefraL to (a) complete the 
evaluation and aseessment prooeee and 

(b) hold an IFSP meeting (see || 303.321 
and 303.322). 

• The dedsion*making role of the 
family In the family assetsment has 
been strengthened (see 1 303^). 

• A new section has been added on 
"Nondiscriminatory procedures** 

(1 303.323). 

• The provisions on individualized 
family senice plans have been 
reorganiied and greatly expanded 
including adding (a) a definition of DPS? 
(i 303.340(b)). (b) requirements about 
IFSPm .tings and participants at those 
meetings (|| 303.342 and 303.343). and 

(c) conditions regarding the provision of 
services before assessment is completed 
(I 303.345). 

• The section on Xontent of DPSPs" 
has been expanded to (a) distinguish 
between early intervention senaces and 
other services that a child may need, but 
that are not required under this part, 
and (b) provide other guidance and 
clarifying infonnation. 

• A note has l>een added following 
I 303.344 to stress the need for lead 
agencies to adopt a process for ensuring 
the effective transition of children from 
the program under Part H to preschool 
ser\'ices under Part B of the Act. 

• The requirements regarding 
"personnel etandards'* (| 303.360) have 
been changed to reflect the comments 
received on the regulations for both this 
part and Part B of the Act. 

7 Subpart E (Procedural Safeguards) 

The procedural safeguards proNisions 
m the NPRM have been reorganized and 
new provisions have been added to 
address the conunents recei\ed. Some of 
the changes that have been made are' 

• The requirements on native 
language that are in the Part B 
regulations (34 CFR Part 300) ha\ e been 
incorporated into the regulations for this 
part and expanded (| 303.403(b)). The 
following other provisions from the Part 
B regulations have been added to this 
part with adaptations: Parental consent 
(I 303.404). surrogate parents (| 303.40.S). 
and parental rights in administrative 
hearings (i 303 422). 

• The confidentiality of information 
requirements under Part B (34 CFR 
300.560 through 300.576) have been 
adapted (and referenced) as the 
procedures for States to follow under 
Part H (see i 303.460). A note has been 
added following that section to clarify 
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that the regulatioiie In 34 CFR Part 00 
(Privacy R^te of Parmte and 
StudenU), which ait tnoocporated by 
leferenoe In die Part B ooid&dentiality 
regulationi, also ajpidy to Part H. 

• The proviiioii In the NPRM that 
gave States the option of adopUnf the 
procedural eafeguards under Part E 
adoptlni selected parU of the Part B 
eafegoaras and developing new 
procedures for die remalnini safeguards 
required by Part li or eetabnebini new 
Mieguards has been chaoged to limit die 
opiioim to (a) adopting die dee prooees 
procedures In Part B (34 CFR SOOJOe 
dirough 300*513). or (b) developing new 
Impartial procedures for leeolving 
inmvidual child complaints under this 
part. 

A Subpart F (State Admim$trotion) 

The provisions on Stale 
administration have been reorganized 
and expanded. They now include; 

• Requirements adapted from EDGAR 
regarding lead agency procedures for 
resolving complaints (including systemic 
complaints). 

• Garifying provisions related to 
financial mattera, Including sections on 
fees (1 303.521). idendfication and 
coordination of resources (1 303.522). 
interagency agreements (1 303.523). and 
payor of last resort (| 303.527). 

• A new 1 303.500 has been added to 
darify diet lead agencies may use funds 
under this part for administering the 
St8te*s early intervendon program. 

P. Subpart C (State Interagency 
Coon^ Aating Council) 

The subpart on the Council has been 
reorganized and expanded to address 
the comments received. The following 
are some of the changes that have been 
made: 

• Clarifying notes have been added to 
the sections on establishment and 
composition of die Council (|| 303.601 
end 303 602). 

• The provisions related to the 
condi":t of Council meetings (S 303 603) 
have been expanded. 

• The functions of the Council ha\ e 
bern expanded to clanfy that the 
Council plays an important role in 
ensuring the effrntive implementation of 
this part within each State, especially in 
identifying and developing policies and 
procedures for coordinating payments 
for services, and promoting interagency 
agreements (}§ 303.650 through 303.653) 

D. Use of Notes in the Regubtioos 

In the text of these final regulations, a 
series of notes has been included 
following selected s?ctions. These notf s 
provide explanatory malerifal or 
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APPENDIX E: PART H REGULATIONS 
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•UMMtioiialoriM A ii I tf M u rHiB M Hw pi rt tmi MUmii intra OmK 

riqijiriiiHmti. WMft a Dotf wtt forth a 
ptrmitslUt count of actioa a 8Utt 
may titlitr itly upon dit note or takt 
any othtf courtt of action that mttta tht 
appUcablt requirtmantt. 

ExtcHtlvaCMar: 



Part H rtcognlxtt tht unlqut and 
critical rolt that familitt play in tht 
devtlopmtnt of Infanti and loddltrt 
who art tUiiblt undtr thii Part It it 
citar, both from tht itatutt and the 
Itfiilativt history of tht Act, that tht 
CongrtM inttndtd for familitt to play 
an activt. ooUaborativt rolt in tht 
planning and provision of earfy 
intervtntion strvictt. Thus, thett 
rtgulationt, which art contisttnt with 
tht rtquirtmtntt of Bxtcutive Order 
12006— Tht Family— should havt a 
positivt impsct on tht family, btcause 
they Btrtngthtn tht aathority and 
encourtge tht incrtastd participation of 
parents in mttting tiit sarly inttrvtntion 
needs of tiitir chiklrtn. 

Extcutivt Oidar 1J612 

These final regulations have been 
developed (1) to be responsive to the 
overarching request by hundreds of 
commenters that more guidance be 
provided in sU major sivas under this 
part and (2) to be consistent with tht 
principlts of Extcuti\t Ordtr 12612— 
Federalism. Every Mori has been made 
to ensure that, to tht txttnt possible, 
e^ch State has the authority end 
flexibility to impltmtnt tht provisions of 
this part in accordanct with that Statt*s 
own uniqut situation; and that decisions 
related to the planning, development, 
and implementation of the statewide 
system of early intervention services 
remain with the State. 

Executive Oidtr 12201 

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
msjor regulations estsblished in the 
order. 

Inttrfovtmmtntal Rtvitw 

This program is subject to the 
requirements of Executive ' ^r 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive Order is 
to foster intergovernmental partnership 
and a strengthened Federalism by 
relying on processes developed by State 
and local governments for coordination 
and review of proposed Federal 
financial assistance. 

In accordanct with tht order, this 
document it inttndtd to provide early 
notification of t^ e Department's specific 
plans and actions for this program. 



to tht NPRM, Iht Stcntaiy rtquttttd 
coremtntt on whtthtr tht ptopottd 
rtgulatkms would rsquirt transflyttion 
of infomaticQ Oat is Mng gathtrtd by 
any other agtncy or authori^^ tht 
UnittdStattt. 

Bestd on tht rtspontt to tht NPRM 
and on its own itvitw. tht Dtpartmtnt 
has dtttrmintd that tht r^aUons in 
this documtnt do not rtquirt 
transmission of Infonnatiott that is being 
gathered by or is availablt from any 
othtr agency or authority of die United 
States. 

litl of Subftcls In M era PM lig 

Education, Education of tht 
handicapped. Grant proyam education, 
medical personnel. State educational 
agencies. 

Dated May 12. iota 

(Catnlogue of Faderal DometUc AMistance 
Number t4.ltl; Early Intervtntion Programs 
for Infants and Toddlert with Handicapt) 
Lauro F. Ckvatos, 
S9cr9iary of Education, 

Tht Stcretary amends Title 34 of the 
Code of FedersJ Regulations by adding a 
new Pari 303 to read as follows: 

PAirr m-CAKLY mter vention 

raOORAM FOR MF ANTt AND 
TOODLCRS WITH HANDICAPS 

Pmposa. Ettglbibty. and Other Geoeral 
PwviiAoDS 

Sec 

303 1 Puipose of tht early intervtntion 
proram lor InfanU and toddlen wiUi 
handtupt. 

3U3.2 EUgiblt tpplicanti for an Sward. 

303.3 Activitita that may be aupporttd 
under thia part 

303.4 Applicable rtgulations. 

OtnnWoffie 

303.5 
303.0 
303.7 
303.S 
303J 
303.10 
303.11 
303.12 
303.13 
303.14 
303.15 
303.10 
30317 
303.1S 
3n3.l9 
303.20 
303.21 
303.22 
303.23 
303.24 



C sastaile^ 



tOllOO 

S03.10I How the Secretaiy disapproves a 
Suit's appUcatioa or sUtemnt of 



Act. 

Cast management. 
Children. 
Council. 
Days. 

Dtvtlopmental dtlay. 
Early intervention program. 
Early inttrvtntion aervicta. 
Htalth atrvictt. 

fDcludr. including. 

Infanta and toddlers with handicapa. 
Multidiaciplinary. 
Parent. 
Polidtt. 
Public agency. 
Qualifltd. 
State. 

Trtnaportation. 
EDGAR dftfimtiona that applv. 



PaUc 

303.110 GeDtralfsquinmentsandtimelintt 
for public paiUdpatioo. 

303. 111 Notic t ef publte heariiy and 
oppoHunity to ooaHnant* 

303.112 PalbUchearli^ 

303.113 Reviewing and rsportii^ 00 public 



303.110 CeneraL 

303.121 Reports and rsoords. 

803.122 Oontrol of ftaida and property. 

308.123 PtaUbHkNii«BiiiatooaiBii^iQg. 
303.m PloUbMooi«aliiatsapplaBting. 
303.125 FUcalooalroL 

303.110 Payor oflasl resort. 
303.127 Astunnctrtgardingexpendituieof 
fundi. 

Geaeral RofuiftMaU far a Stale AppBcatlQo 

303.140 General 

303.141 bfarmation about tiieCounciL 
303.141 DeeigBatloaoflsadagtiicy. 

303.143 AseurancertgardliigaseofAuids. 

503.144 .Oaaolptioaolaseolfaiids. 

303.145 Infamation about public 
partldpatioo. 

303.140 BqidUbkditttibutiooofrtsourcet. 

SptdBc Appttcalioa t a tu ii ait ula far Yeati 
Oat IWoi^ih Phe aad Ttoaolltr 

303.147 Application requirtnents for the 

first and atcood ytars. 
303.140 TliirdyearappUcatioQs. 

303.149 Waivtr of tht policy adoption 
rtquirtmtnt for tht third year. 

303.150 Fourth year appUcatioiis. 

303.151 Statttwithmandatttaaof 
Septtmber i. loto to aervt children with 
handicapt from l>irth. 

303.152 AppUcttiona for ytar Ovt and etch 
year tbtrtafttr. 



AppBoatlQa KequkeMito for Ytara Four, 
Five, and IWeaflar Related to Compocienia 
of a Slattwidt Sytlem 

303.100 Statt definition of developmental 
delay. 

303.1tl Central directory. 

303.102 Timetables for serving all eligible 
childrto. 

303.103 Public awartnett program. 

303.104 Coniprehtnaivt child find ayatem. 

303.105 Evaluation, atatssatnt. and 
nomliacriminttory prootdurtt. 

303.100 bidividualiaed family atrvict plana. 
303.107 Comprthtttsivtayattmof penonnel 

dtvtlopoMnt (8CPD). 
303 100 Ptreonnel atandarda. 
303.100 Procedural ttftguardi. 

303.170 Suptrviaion and monitoring of 
programa. 

303.171 Lead agtncy procedurea ^ 
rtaoMng complaints. 

303.172 Policita end procedurtt reiatea m 
financial matters. 
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Insert between pages 154 and 155, Appendix E, in Strengthening the Role of Families in 
States' Early Intervention Systems. 



mm nimd mt^m / VoIH No, m / T1wwday> Yum2Z,tm j Kutot and Kir 




ifortirviataBtlliiblt 



SQMO MldMf«Ut«dloparBMatfer 





m.Ml UMttagthtlFSP 



Sd834t PMIidpiiililDlFSPmMliiiiiuid 
101444 CoatMtollPSP. 



MkfiBrMMIi«07 
90US7 NsforollMtiWQrt. 



SIMM Data QoDaclkn 



aOMM iMpooiibaityaadaeooiatabaity.' 



mjaw IttaUlihflMDtolCottiidL 

301601 Cooipotittoii. 

aOMOt UaaortodabytbaCoundL 



aOMOO Conpitbantlv* fytttn of pmonnal 

davalopaaanL 
303.381 taaonaal itandards. 



303404 Conflict of intmit 
loftel 



303.400 GaaanlmpoiitibiUtyofUad 
■yncy for praoadoral tafofttarda. 

303.401 DallnitionsafoooMBt,aatlvt 
Ui^uait. and panonaUy klanttfiabla 
tatfocBiattoik 

303.401 Oppoftndtytoaxamteraoofda. 

301403 MornotioasMtivilangiiaia. 

301404 NmteMiaant 
303.400 Svroialapafaala. 

farlaaoMfliladMduAl 



301600 GanaraL 

303401 AdvUiogaadaiaiatiiigthaiMd 

•gtncy in ita adtaiialatrativa dvtltt. 
309401 Applkattoiia. 
301003 AmuialiaporttothaSacratMry. 



301070 Uaaof axiftSnf touDdla 

AalMlr » use 1471-1431 anliM 
othamlM Bottd. 

Subpart A-QiNMral 

Pinpoaa, EliglbUity. and Othor GoDonl 



ERLC 



Child 

303.U0 Adaiiilatralivt laaoltttiQft of 
iadivldttal child compUinU by an 
hopaitiai dadaton malror 

303.421 AfipuinaBantol an Impartial ptrton. 

308.422 PwantrlghtataaHminialrativa 
proGMdings. 



I fOr ■MUM ano 1 



Tim purpota of thia part ia to provida 
financial aaaiatnnco to Stntaa to— 
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(•) 



of Miir iMnMdn nntoM fcr 
Mi iBddhm «itk kndtaipa ni 



(b) 



pfovMo ^pul^ oartf 
aawlooo and vpand 
09 alln(ovly 



(AHhari^VUaCMTQ 



Stntoo. 



, J 80 

ilteitkaDlolriclof 

/of tiia Intorior* 

and tba tBDoariisp HHodteHoBK CoaflBt 
nmarimn tlimnr tiir Ytfihi Manii iht 
IUpttblkofPftkm.aiidte 

labada. Ito falm oiii^iWilir af ^ 
lUpiMk of Mail wOloa fOvacBod by 
lha lama of Am Cooipnci of ftaa 
Aaaoolntioa. 
(AiMhoiitr.apuxci404) 

I 



Fimda nador tUa put may ba oaad for 
dia ;oUowlBi acthritfoa: 

(a) To plan, dovriop. and Inplafliant a 
aUtawida ayatan of oai(y tntarraation 
aarvlooa for cbildm dVUa oadar tiiia 
part and 4iair laadUaa. 

(b) For diroct aarrloaa tor aUgiUr 
ddldrottfiiidttialrfamfUaa that art not 
otharwiaa providad froin othar public or 
privata aourcai 

(c) To a)qMuid and improva oo 
aarvioaa for aU|iUa diildran and tb#fr 
famUiaa that art otharwiaa available, 
conaiatcnt with 1 303.527. 

(Aothoritr ao U4LC 1471 1470) 



13014 

(a) Hia foUowioi rtgulationa appV to 
thia part 

(1) Tha Education Dtpartmant 
Gamval Adminiatrativa Regulationi 
[EDGAR), inchicrtni— 

(i) Part 70 (Suta Adminiatartd 
Prograna), axoapt tor i 70.103, 

(ii) Part 77 (Dafinitiona dut Apply to 
Dapartmanlal Propama): 

(Ui) Part 79 (Intai|ovaminantal 
Ravtaw of Dtpartmant of Education 
Programa and Actixittoa): 

(iv) Part ao (UniCorm Adminia trativt 
Raquiramanta tor Graata and 
Cooparativt Afrttmtnta to Statt and 
Local Govammants): 
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(v) Put 01 (Gnati and Goopmtivt 
AirttiDtiits undtr tht G«iml 
Eoucitioii Froviiioos Act); and 

(vi) Put 66 (GovmiMiitwida 
DabuBMmt uid Suapmion (Non— 
procuramant) and Gownmantwida 
Raquirainanta Sv? Oraf-Fria Week Placa 
(Gianta)). 

(21 Tka rafttlatikws in thia Part aoa. 

(3) IIm foUowtag fafulatloiia in 34 
GFR Put 300 (^\aaiatanoa to Stataa for 
BdttcatloQ of Haodlcappad Childran): 
II 300400 throaih 300676, and 

II 300^ tfaroufh doojaa. 

(b) In applylag tha rafulationi dtad in 
paragrapfaa (aKl) and UK3) of thia 
taction, any ramanca 

(1) *^tata aducatiaoal aaancy" maana 
tha Itod afancy ondar thla part; and 

(2) -^Spadal adacation." Salatad 
•arvicaa.** **fraa poblic adncation,*' or 
*'aducation** maana ''aariy intarvantion 
Mrvicas" undar this part 
(Authority: 30 USC 1401-1418; 1430: 14331 
Doflnittona 

No(K Owtiooa ms-ao&r iodudt 
dtflnitkMU that m oMd thfoofhottt thcM 
rtfuUtioot. Cthtr tanns art ddfaiad in tht 
tptdflc tuhputt ta which thty art ittd 
Balow It a tttt of thott ttfou tad tht tptdfic 
Mctioat hi whkh tbay aia dtfinad: 

Attraaau amount (I aouOQfbXD) 

AppcopriaU proftatiooal rtqataMDU in 
tbaSutad t03M(a)(l)) 

AttaatBtBt(|a03J22(bK2)) 

Contantd 30M01(a)) 

BvaloattOB (1 303.322(bXl)) 

Prtqtiancy and latantity (| 308^d)(2)(i)) 

From tht proliMtloa aott tantadiataly 
folavant to tha child't or family't natds 
(|a03J44(|H3)) 

Hlthatt raqulimanti in tht Suu 
•ppticabit to a profataioa or dtodpiina 
(1 30S.saiKtK2)) 

faidtvtdttaliiad ftnily larvtct plan and IFSP 
(1301340(b)) 

Impartial (| 301421(b)) 

Location (I 30U44(d)(2Kii)) 

Mtthod(|30SJ44(dXiU)) 

Natixt lai^oatt (I 303.401(b)) 

Pmooally Idantlfiabla (1 303.401(c)) 

Prunaiy rtfarral tourctt {| 303J21(d)(3)) 

ProfttiioD or diadplina (1 3013ai(tK3)) 

Sptdal dtflnitioo of *niif tnU and toddlan' 
(I 30).2Ui(b)(2)) 

Sptdal tkflai^ioa of **SUta'' 
(I 3O3JU0(bM3)) 

SUta approvad or r«oofniic«t oarificatioo. 
lictniinat rtgutmtioa or othtr oonparabla 
rtquirtoianu (| 303Jai(a)(4)) 

SUttmont of taaurancat (1 303.120) 

|a03J Act 

At uacd in thia part *'Act** maans tha 
Education of tha liandlcappad Act 
(Authority: 20 U.S.C 1401 H ft?.) 

13034 Caaowanaatmant 

(a) Ctnam/. (1) Aa uaed in thia put 
*'cata managamant** maana tha activitiaa 
cairiad out by a cast manaaar to aaaiat 



and anabla a child aUffbla undar thia 
part and tha diikTa bmily to raoaiva tha 
righta. procadnrai aafagoarda, and 
aarvicaa that am anthoriaad to ba 
providad undu tha SUta*a aarly 
intarvantion pfo^aiL 

(2) Bach cUM aUidbk undu thia part 
andtfaachild'a bidymuatba providad 
with ona caaa maoafar who ia 
r a a po n t i bla faf"" 

(i) Coordinatini aO tanricaa acroaa 
aaancyiinaa;aad 

(U) 8arving aa tha aingla point of 
conuct in halpina paranta to obtain tha 
tanricaa and aaaitfanoa thay naad 

(3) Caaa mp"" |amaut ia an activa, 
o n gai n o p tooa a a that tnvohpaa 

(i) Aaaiatii^ pamta of al^^ 
diildran in gaUng aooaaa to tha aariy 
intarvantioa aarvicaa and otbar aanricaa 
idantifiad in tha indtviduaUaad fmily 
tanrica^an; 

(ii) Coordinating tha provialott of aarly 
intarvantion tarvicaa and othu tanricaa 
(tttch at madical tarvicaa for otbu than 
diagnoatic and avaluation pupoaaa) that 
tha child naada or ia baing pnnridad; 

(iii) Fadlitadng tha timaly ualivary of 
availaUa aanricaa; and 

(Iv) Contimmalyaaakinatha 
appropriata aanricaa and aitnatiooa 
nacaaaary to banaOt dm dav a lopmaut of 
aadi child baina tarvad for tha duation 
ofthachikTtaligibility. 

(b) j^paci^ oota mam^aamaol 
ocfrv/e/aa. Caaa ounagamant activitiat 
includa — 

(1) Coordinatina tha parfonnanca of 
avaluaticnia and aaaatamaata; 

(1) Facilitating and partictpatina in tha 
davalopmant ravlaw, and avaluation of 
imlividunliaad family tanrlca plana; 

(3) Aaaiating famiUaa in idantiiying 
availabia aarvica providart; 

(4) Coordhmtinf and monitoring tha 
dalivary of availabia tarvicaa; ' 

(5) Informing famiUaa of tha 
availability of advocacy aarvicar. 

(6) Coordinating with madical and 
haalth providara; and 

(7) Fadlitatina dm davalo^^ent of a 
tranaition plan to p?atchool tarvicat, if 
ap^^^«t>priata. 

(c> S^phynmnt and auignmhnt of 
CQM9 wcnogBn. (1) Cata managert may 
ba amployad or aaaignad in any ii» ?y 
that it parmittad under Stata law. to 
long at it It contittant with tha 
raquiramanta of thia part 

(2) A Stata*a polidat and procadurea 
for implamanting the ttatewida tyatam 
of aariy int wantion tervicat must ba 
daaignad and implamantad to antura 
that cata managara ara abla to 
affectivaly carry out on an intaragency 
baaia tha fimctiont and aarvicat Uttad 
undar paragrapht (a) and (b) of thia 
taction. 



(d) Qoa//SfRcottaRt of oota managers. 
Cata man^art aiuat ba paraona who, 
contiatant widi 1 301344(g), hava 
d am op t tratad knowladga and 
undarstanding about— 

(1) Inhnta and toddlart who ara 
aliaibla undar thia part 

(2) Part H of dia Act and tha 
ragulntiona in diia part; and 

(3) Hm natura and acopa of tarvicet 
avaUebIa undar dm Stata*t aarly 
intarvantion program, tha tyatam of 
paymantt for tarvicaa in dm'Stata, and 
othu partinant information* 
Authority: 30 U^C 1472(2)) 

Nalti VaiatH hava axittliv cata 
a a ntgam tn t t>*tttmt, tha 6tatat mty uta or 
adapt thota tytttmt, to lone ^ thay art 
oorcUtcst with tha raquiromanu of thit part 

1 3017 QMran. 

Aa naad in diia part **childran*' meana 
**infanta and todoiart wiUi handicapt'* 
at diat tarm it daflnad in 1 303.16. 

(Attthodtr 30 U5.C 1472(1)) 

Aa uaad in diit partXoundl** maana 
tha Stata Intaragency Coordinating 
Council 

(Attdmiitr 20 U.S.C 1472(4)) 

1 3010 Daya. 

At uacd in d&it part *'dayt** meant 
calandu dayi 

(Authority: 20 U.&C 1471-1435) 

130110 Oavaiopmantai gatay. 

At utad in Uiit part *'davalopmantal 
dalay** hat tha meaning given to that 
term by a Stata under 1 303.30a 
(Authority: 20 U.S.C 1472(3)) 

130111 Sally Inaicvantlan prograRk 

Aa naad in diia part "auly 
intervention program** meant the total 
effort in a State Uiat it directed at 
meetina the naeda of children aligHble 
under thit part and their familiea. 
(Authority; 20 U.&C 1471 tft §cq.) 

130112 tarty Intarvantion aarvteea. 

(a) General Aa utad in thit part 
''early intervention tervicea** meana 
aervicea that— 

(1) Are daaignad to meet the 
develosmientalnaedt of each child 
eligibla under thit part and the needt of 
die family releted to enhancing the 
child*a development 

(2) iVre telected in colleboration with 
the pa.'enta: 

(3) Arepro\ided-* 

(i) Under public tupervition; 

(ii) By "qualified** peraonneL aa 
defined in 1 303.21. including the typet 
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of pertoAiitl lUttd la parafrapb (e) of 
thitMCtion. 

(iii) In confonnity with tn 
individutliJMd funily tervict plan; and 

(iv) At no coft unleta, tublact to 
I 303 S20(b)(3). Fadtral or State lew 
providee e eyetem of paymente by 
famiUee, including ^ schedule of eliding 
feet; end 

(4) Meet the etendarde of the State, 
including the requirements of this part. 

(b) Location ofBenicct. To the extent 
eppropriete. early intervention services 
must be provided in the typee of settings 
in which infants and toddlers without 
handicaps would partidpete. 

(c) Ceneral role of$ervico provider. 
To the extent eppropriate. service 
providers in eech eree of early 
intervention services included in 
peragraph (d) of this section are 
responsible for — 

(1) Consulting with parenU. other 
service providers, and repreeentetives of 
appropriete community agencies to 
ensure t^e effective provision of 
services in thet aree; 

(2) Training perents and others 
regarding the provision of those 
services; and 

(3) Participating in the 
multidiiciplinary team's essessment of e 
child and child's family, and in the 
development of integrated goals and 
outcomes for the mdividualized family 
service plan. 

(d) Type$ of$ervicos; definitionB. 
Following are types of services included 
under "early intervention services," and* 
if sppropriete. definitions of those 
services: 

(1) -Audiology- includes— 
(1) Idcntificetion of chiidrvn with 
euditory impeim:ent, using at risk 
criterie end eppropriate eudiologic 
screening techniques; 

(ii) Determinetion of the range, neture. 
end degree of hearing loss and 
communication functions, by use of 
eudiological evaluatk>n procedures; 

(iii) Referral for medical and other 
services necessary for the habilitetion or 
rehebilitation of children with euditory 
impeirment; 

(iv) Provision of euditory training, 
aural rehabilitation, apeech reeding and 
listening device orienUtion and training, 
and other services; 

(v) Provision of services for 
prevention of hearing loss; and 

(vi) Determination of the child's need 
for individual amplificetion. including 
selecting, fitting, and dispensing 
eppropriete listening and vibrotactile 
devices, and evaluating the 
effectiveness of those devices. 

(2) **Caea management services" 
meens assistance and services provided 
by e case manager to e child eligible 
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under this part and the child'e family 
that are in eddition Id the functioDs and 
sctivities Included under 1 903A 

(3) Tamily training, ooonseling. and 
home visiU** means services nrovided. 
es sppropriats. by eodal wortcers, 
psychokfista. and other qualified 
personnel to assist the family of e child 
eligible under this part in understanding 
the special needs of the child and 
enhancing the child's development 

(4) **Heelth services" (See 1 30313). 

(5) **Medical services only for 
diagikostic or evaluation purpoaes" 
meana aervioee provided by e licenaed 
physidan to determine a child'e 
developmental sUtus and need for early 
intervention servioee. 

(6) **Nursing servlcee" Includes— 

(i) The assessment of health etatua for 
the puipoee of providing nursing care, 
including the identificetion of pettems 
of human reeponse to ectual or potential 
health problems; 

(U) Provision of nursing care to 
prevent baalth problems, restore or 
improve functioning, and promote 
optimal health and development and 

(iii) Administration of OMdicationa. 
treatments, and regimens preacribed by 
e licensed physidan. 

(7) **Nutrition servioee" includes — 

(i) Conducting individual sseessmenU 
in— 

(A) Nutritional history and dietary 
intake; 

(B) Anthropometric, biochemical and 
clinical variebles; 

(C) Feeding skills and feeding 
problems; aiid 

(D) Food hebiU and food preferences; 

(ii) Developing and oionitorlng 
eppropriete pkns to eddresa the 
nutritional needs of children eligible 
under this part based on the findings in 
paragreph (b)(7Ki) of this section; and 

(iii) K( aking referrals to eppropriete 
community resources to carry out 
nutrition goals. 

(8) "Occupetional therapy** includes 
services to eddress the functional needs 
of a child relef^ Ji to the performance of 
self-help skills, adeptive behavior and 
pley. aikd sensory, motor, and postursl 
development These services are 
designed to improve the child's 
functional ebility to perform tasks in 
home, school and community settings, 
end include— 

(i) Identification, assessment and 
irtervention: 

(ii) Adeptation of the environment 
end selection, design and fabrication of 
essistive end orthotic devices to 
fedlitate development and promote the 
ecquisition of hmctional skilla; and 

(iii) Prwention or minimization of the 
impact of initiel or future impairment 
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delay in developoient or loea of 

functional ability. 

(9) "Phyaical therapy^ inchide»— 

(i) Screening of infante and toddlers to 
identify movement dysfunction; 

(ii) Obtaining. InterpretiBg. and 
iDtegreting infbnnatkm appropriate to 
programplanning, to prevent or 
elleviete movement dysfimction end 
releted functional problems: and 

(iii) Providing services to prevent or 
elleviete movement dvsfunction and 
releted functionel proolems. 

(10) "Psychological servioee** 
includes — 

(i) Administering psychological and 
developmentel tests, and other 
essessment procedures; 

(11) Interpreting esseeement resulte; 

(iii) Obtaining. Integrating, and 
interpreting information ebout child 
behevior. and child and family 
conditions releted to learning, mental 
heelth. and development and 

(iv) Planning and managing a program 
of psychological servicee, Induding 
psychological counseUjig for diildren 
and parents, family oouneeUng. 
consuitetioo on child development 
parent training, and edncatloo propama. 

(11) **SociAl work eanioes'* tndude^— 

(i) Making home visite to evahiate a 
child's living conditions and patteme of 
perent-child interaction; 

(ii) Preparing e peychoeodal 
developmentalaeeessment of the child 
within the family context; 

(iU) Providing Individual and family- 
group counseling with parecU and other 
family membere. and appropriete sodal 
tkill-buildiog activitiee with the child 
and parents; 

(iv) Working with those problems in e 
diild's and family's living lituation 
(home, community, and any center 
where eerly intervention eervices are 
provided) that affect the diild'e 
maximum utilization of eariy 
intervention services; and 

(v) Identifying, mobilizing, and 
cooitUnating community resources and 
services to eneble the child and famiSy 
to receive maximum benefit from early 
intervention services. 

(12) "Specie) instruction** indudes— 

(i) The design of learning 
enviroiunenU end ectivities thet 
promote the child's ecquisition of skills 
in e variety of developmental arees, 
induding cognitive processes and social 
interection; 

(ii) Curriculum planning, induding the 
planned interection of personnel 
materiels. and time and space, thet 
leeds to achie\ing the outoomee in the 
child's individualized family service 
plan: 
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(iii) Providing familiM with 
information, ■kills, and tupport related 
to anhandng the tkill development of 
the child: and 

(iv) Working with the child tu enhance 
the child's development. 

(13) **Speech-language pathology" 
includea— 

(i) Identification of children v^th 
communicative or oral pharyngeal 
disorders and delaya in development of 
communication ikilli. including tho 
diagnoiii and appraisal of specific 
disorders and delays in those skills; 

(ii) Referral for medical or other 
proff ssional services necessary for the 
habilitation or rehabilitation of children 
with communicative or oral pharyngeal 
disorders and delays in development of 
communication skills; and 

(iii) Provision of services for the 
habilitation. rehabilitation, or 
prevention of communicative or oral 
pharyngeal disorders and delays in 
development of communication skills. 

(14) 'Transportation" (see | 303.23). 
(e) Quahfied personnel. Early 

intervention services must be provided 
by qualified personnel, including— 

(1) Audiologists; 

(2) Nurses: 

(3) NuthUonisU: 

(4) Occupational therapists. 

(5) Physical therapists: 

(8) Physicians; 
(7) Psychologists: 

(6) Social workers; 

(9) Special educators; and 

(10) Speech and language pathologists. 
(Authonty 20 U.S.C 1472(2)) 

Nota 1: With respect to the requirement in 
paragrsph (b) of this sectioa the appropnate 
location of services for tome infSDti and 
toddlert might be a hospital setting— during 
the period in which they require extensive 
medical inter\'ention. However, for these and 
other elig:b!e childrea it it unportant that 
efforts be msde to provide early intervention 
services in tettings snd fsctlitiet that do not 
remove the children from natural 
envirorjnentk (e.g . the home, day care 
centersi or ether community •etlii.gs).Thus. it 
ia recommended that services be communit)- 
based, and not isolate an ei)g:hlc child or the 
OulJ's family ivom Settings or activities in 
which children without handicaps woii^J 
participate. 

Note 2: The hit of services in paragraph (d) 
of this section is not exhaustive and msy 
include other types of services, such ss vision 
services, and the provision of respite and 
other family support services. There also are 
other types of personnel who may provide 
services under this part including vision 
speciahsts. para professionals, and parent to- 
parent support personnel. 

S 903.13 Htsttfi aarvloas. 

(a) As used in this part, "health 
services" means services necessary to 
enable a child to benefit from the otlier 



aarly Intervention services under this 
part durina tha time that tha child is 
receiving the other aarly intervention 
services. 

(b) His term includes-- 

(1) Such tensiiftt at dean intermittent 
catheiadaaliQQ. trachtotoroy care, tube 
feeding, the dtanglni of dressings or 
osteotomy collection bags, and other 
health services; and 

(2) Consultation by phyaiciana with 
other aervice providers concerning the 
special health care needa of eligible 
children that will need to be addresaed 
in the course of providing other early 
intervention services. 

(c) The term does not include the 
following: 

(1) Services that are— 

(1) Surgical in nature (such as cleft 
palate surgery, surgery for club foot, or 
the shunting of hydrocephalus); or 

(ii) Purely medical in nature (such aa 
hospitaloation for management of 
congenital heart ailments, or the 
prescribing of medicine or drugs for any 
purpose). 

(2) Devices necessary to control o: 
treat a medical condition. 

(3) Medical*health services (such aa 
immunizations and regular **well<bab> ' 
care) that are routinely recommended 
for all children. 

(Authority: 20 U.S.C 1472(21) 

Note: The definition in this section 
disUnguishes between tiia healtii services 
that are required under tiOs part, and ths 
medical-health services that are not req^ ^d. 
Ths IFSP requiremsnta In Subpart D pro « 
tiiat to tile sxtent appropriate, tiiese o*Sei 
medical-health services art to be included in 
tile IFSP. along witii tiie funding sources to be 
used in ^y*j^ for tiis service. Identifying 
Uiese sen-ices in ths IFSP does not impose an 
obligation to pro\ids tiie services if they are 
otherwise not required to be provided under 
tiiis pari (See | 303.344(e). and tiie note 
following that section ) 

§303.14 IFSP. 

As used in this part "IFSP" means the 
individualized family service plan, as 
that term is defined in 1 303 340(b) 

(AutiiOiit>.20US.C. 1477) 

i303.1S tnchidt; Indudtng. 

As used In this part, "include" or 
"mcluding" means that the items named 
are not all of the possible items that are 
covered whether like or unlike the ones 
named. 

(Autiiority 20 use 14S4) 

f303.ia Infanta and loddl«r« with 
handlcapa. 

(a) As used in this part, "infants and 
toddlers with handicaps" meana 
individuals from birth tiuough age two 
nho need early intervention services 
because they — 



(1) Are experiencing devalopmantal 
delays, as maasured by appropriata 
diagnostic instnunants and procedurea 
in one or nore of tha following areaa: 

(1) Cognitiva development; 

(ii) Physical davelopment including 
vision and hearing; 

(iii) Language and speech 
development; 

(iv) Psychosocial development; or 
(V) Self help skiUs; or 

(2) Have a diagnoaed physical or 
mental condition tha! has a high 
probability of resulting in developmental 
delay. 

(b) The term may also include, at a 
State's discretion, children from birth 
through age two who are at risk of 
having aubstantial developmental 
delays if early intervention aervices are 
not provided. 
(Autiiority: 20 U.S.C 1472(1)) 

Nota 1: As used in paragraph (a)(2) of Uus 
section. **high probability" is not intended t'* 
be viewed as a statistical tsnn. Ratiier. tiie 
phrase "have a diagnosed physical or mental 
condition that has a high probability of 
resulting in developmental delay** applies to 
conditions witii known atiok)iies and 
developmental consequences. Examples of 
tiiesa conditions include Down Syndrome 
and other chromosomal abnonnalitias, 
sensory impainnants. Including vision and 
bearing. Inborn errors of mstabolism, 
microcepbalv, severs atUckment disorders, 
including failure to tiirive. seiiura disorders, 
and letai alcohol syndrome. 

Nota 2: Witii respect to paragraph (b) of 
tiUs section, children who are at risk may be 
aligibla under Uiis part If a SUta alecU to 
extend services to tiiat potation, even 
tiiough tiiay have not been identified as 
hsndi capped 

Under this provision. States havs tiie 
autiiority to define who would be **at risk of 
having Substantial developmental delays If 
aarly intervention services are not provided.** 
In definins tiis **at risk" population, SUtes 
may include well>known biological and otiier 
factors tiiat can be identified during the 
neonatal period, and tiiat place infanta **at 
risk" for developmental delay. Commonly 
cited factors relating to Infanta inchide low 
birth weight respiratory distress as a 
newborn, lack of oxygen, brain hemorrhage, 
and infection. It should be noted tiiat these 
factors do not predict tiie presence of a 
barrier to devslopment but they may indicate 
children who are at higher risk of 
developmenUI delay tiian children witiiout 
these problems. 

1303.17 MuKliH^dpanary. 

As used in this part, 
"multidiscipllnary" means the 
involvement of two or more disciplines 
or prof^— *'>ns in Uie provision of 
integraC . id coordkiated aervices. 
including evaluation and assessment 
activities in 1 303.322. and development 
of Utit IFSP in I 303.342. 
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(Authority: 30 U3.C 147«(bM3). 14r7(a)) 

|mi9 FMflt 

At Q«ed in this part **parent" meant a 
parent a guardian, f hereon acting at • 
IMiantof acbild,or turrogtte parent 
who haa been appointed fai accordance 
with 1 303.405. The term doet not 
Include the State if the child it a wsrd of 
the State. 

( Authoritr » US.C 1477) 

Note: Tht term '^parent" hat been defined 
to include ptrtona acting in the plact of a 
pvtnt. tu^ ea a Bindpmnt or tttpptrvnt 
with whom • child iive«,uwtU atptrMnt 
who ait IfgtUy retpontiblt for tht child • 
welfart. Tht dtflnition in thit lection it 
Idtn^lcal to tht dtflnition uitd in the Ptrt B 
rtralttioiit (94 CPR 300.10 ) 

|l03.it relclea 

(a) Aa uted in thia part **policiet** 
meant State aUtutea. regulations. 
Goveraor't orders, directivet by tHe lead 
agency, or other written doctiments that 
represent the State*a position concerning 
any matter covered under this part 

(b) State policies include— 

(1) A Suta*a commitment to develop 
and implement the atatewdde system 
(see I 303.148): 

(2) A SUta'a definition of 
^^developmental delay** (aet 303^); 

(3) A SUte*a position regarding the 
provision of aervices to children who are 
at risk; 

(4) A sUtement that— 

(i) Provides that aubject to 

I 303.520(b)(3), services under this part 
will be provided at no cost to parents, 
except where a t>'ttem of payments it 
provided for under Federal or State law; 
and 

(ii) Sett out what feet (if any) will be 
charged for aariy intervention services, 
and 3ie basis for those fees: 

(5) A State*a standards for personnel 
who provide services to children eligible 
under this part (see 303.361); 

(6) A Sute*s position and procedures 
related to contracting or making other 
arrangements «vith aervice providers 
under Subpart F; and 

(7) Other positions that the State has 
adopted related to implementing any of 
the other requirements under this part. 
(Authority: » 1471-1485) 

1303^ PuMkaoancy. 

As used in this part '"public agency*' 
includes the lead agency and any other 
political subdivision of the Sute that is 
responsible for providing early 
intervention aarvicas to children eligible 
under diis part and their families. 
(Authority: SO U.S.C 1471-1485) 

130341 QlMiflM. 

As tttad in this part **quaiifiad" 
means thst a person haa met State 
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approved or recognized certification, 
licensing, registration, or other 
comparable requirements that apply to 
the area in which the person is 
providing early intervention services. 

(Authority: aOU.S.C. 1472(2]) 

Note: These regulsUont contitm the 
foUowing pro\isions relsting to s Stste'i 
retpontibUity to ensure thst ptrtonnel sre 
qualified to provids sarly intervention 
•ervlces: 

1. Section 303 12(a)(4) providei th«t ear)> 
intervention strvictt must mttt State 
■tandardt. This provision Implements a 
rtquirtmant that is similar to a longstanding 
provision under Pari B of the Act (te.. that 
the State educational egtncy tttablish 
standards and snsurt that thost standards 
art currtntly mtt for all prognimt providing 
sptdai tducation and rtlattd strvices). 

2. Section 303 12(a)(3)(U) provldts that 
aariy inttrvention strvlcei must be provided 
by qualified personnel. 

3. Section 303.361 rtquiits States to 
establish policies and procedures related to 
personnel standards. 

|303^ State. 

Except as provided in 1 303^bK2). 
**Stata** means each of the 50 States, 
Puerto Rico, the District of Columbia, 
and the jurisdictions of Guam. American 
Samoa, the Virgin Islands, the Republic 
of Palau. and the Conunon wealth of the 
Northern Mariana Islands. 

(Adtbonty. 20 U.S.C 1402(a)(e)) 

f303Jt3 Tranaporiatlon. 

As used in this part '^transportation** 
includes the cost of travel (e g., mileage, 
or travel by taxt common carrier, or 
other means) and related costs (e.g.* 
tolls and parking expenses) that are 
necessary to enable a child eligible 
under this part and the child*s family to 
receive early intervention services. 

(Authority* 20 U.S.C 1472(2)) 

S303Jr4 EDGAR tfefmittona that apply. 

The following terms used in this part 
are defined in 34 CFR 77.1: 

Applicant 

Award 

Ccntrtct 

Dfpartm^nt 

EDGAR 

Fiscal year 

Grant 

Grantee 

Grant penod 

Pnvtte 

Pu!4ic 

Secrrtary 

(Authority. 20 US.C. 1471 e/ se?) 



Suto^ 9— Stata AppHcaUon for a 
Orant 

Ganaral Raquiraments 

f aogitOO CantfMona of aaatstanoa. 

(a) In order to receive funds under this 
part for any fiscal year, a State shall— 

(1) Have an approved application that 
contains the information reouired in this 
subpart for the year in whidi the State is 
applying; and 

(2) Have on file Wi.o the Secretary the 
statement of assurances required under 
II 303*120 through 303.127. 

(b) For years one through fn e. a State 
must submit an annual application. 
Thereafter! a State may submit a three- 
year application* 

(Authority: 20 1478) 

1303.101 HowVieSacralafydlaapprovaa 
a 8iaie*a appaoatlofi or ata^nsant ol 
aseu r anaaa. 

The Secretary follows the pro iures 
in 34 CFR 300.500 throu^ 300.5f t>efore 
disapproving a State's applicatii or 
statement of assurances submitted 
under this part 
(Authority: 20 U.SC. 1476) 
Public Partid|»ation 

1303.110 Oanaralra^amam a and 
tanafcif fof pubac BMltolaailoa 

(a) Before submitting to the Secretary 
its application under this part and 
t>efore adopting a new or revised policy 
that is not in its current application, a 
State shall— 

(1) Publish the application or policy in 
a manner that will ensure circulation 
throughout the State for at least a 00-day 
period, with an opportunity for comment 
on the application or policy for at least 
30 days during that period; 

(2) Hold public hearings on the 
application or policy during the OO day 
period required in paragraph (a)(1) of 
this section; and 

(3) Provide adequate notice of the 
hearings required in paragraph (a)(2) of 
this section at least 30 days before the 
dates that the hearings ara conducted. 

(b) A State may request an exemption 
from the timelines in paragraph (a) of 
this section if the State can demonstrate 
thcit— 

(1) There are drcumstanoes that 
would warrant such an exception; and 

(2) The timelines that ware followed 
provided an adequate opportunity for 
public participation and comment 
(Authority: 20 U.S C 147S(aX4)) 

1303.111 NottoaofpiMahsariniaafid 

The notice required in 1 303.110(a)(3) 
must— 
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(a) Be published In newspepere or 
ennounoed in other media, or both, wvith 
coverage adequate to noti^ the general 
public throughout the State about the 
hearings a:id opportunity to comment on 
the application or policy; and 

(b) Be in sufficient detail to inform the 
public about— 

(1) Ihe purpose and scope of the State 
appUcation or poiicy, and Its 
relationship to Part H of the Act; 

(2) The length of the comment period, 
and the date, time, and location of each 
hearing; and 

(3) The procedures for providing oral 
comments or submitting written 
comments. 

(Authority: 20 U.S.C 1478(a)(4)(A)) 

1303.111 Pubic heartnga. 

Each State shall hold public hearings 
in a sufficient number and at times and 
places that afford interested parties 
throughout the State a reasonable 
opportunity to participate. 
(Authority: 20 U.S.C 1478(8)(4)) 

1301113 Reviewing and reporting on 
pubUc conunenta received* 

W Review of comments. Before 
adopting its application, and before the 
adoption of a new or revised policy not 
in the appUcation, the lead agency 
shaU- 

(1) Review and consider all pubhc 
comments; and 

(2) Make any modincations it deems 
necessary in the application or policy. 

(b) Reporting on comments to fi'ie 
Secretary, In submitting the State's 
application or policy to the Secretary, 
the lead agency shall include— 

(1) A summary of the public comments 
received as a result of the activities 
required in {{ 303.110 through J03.112; 

(2) The State's responses to those 
comments; and 

(3) Copies of news releases, 
advertisements* and announcements 
I'sed to provide notice. 

(Authority: 20 U.S C. 1478(a]) 
Statement of Assurances 

§303.120 QeneraL 

(a) A State's statement of assurances 
miist contain the information required in 
{} 303.121 through 303.127. 

(b) Unless otherwise required by the 
Secretary, the statement is submitted 
only once, and remains in effect 
throughout tne term of a State's 
participation under this part 

(c) A State may submit a revised 
statement of assurances if the statement 
is consistent with the requirements in 
II 303.121 through 303.127. 

(Authority 20 U S.C 1478(b)) 



isoi.ttt 
The statement must provide for^ 

(a) Making reports In such form and 
containing such information as the 
Secretary may requirs; and 

(b) Keeping records and affording 
access to those records as the Secretary 
may find necessary to assure 
compliance with the requirements of this 
part the correctness and verification of 
reports, and the proper disbursement of 
funds provided under this part 
(Authority: 20 U^.C 14/8(bK4)) 

f303.m Control of funds and property. 

The statement must provide assurance 
satisfactory to the Secretary that— 

(a) The control of funds provided 
under this part and title to property 
acquired with those funds, is In a public 
agency for the uses and purposes 
provided in this part; and 

(b) A public agency administers the 
funds and property* 

(Authont>'. 20 U.S.C 147d(b](3)) 

1303.133 Pronibltlon against 
commingling. 

The statement must include an 
assurance satisfactory to the Secretary 
that funds made available under this 
part will not be conimingled with the 
State funds. 

(Authority: 20 U.aC 1470(b)(5)(A) 

Not*: As used in this part "coaunlTTgla** 
meant depoiitins or rccordins funds in a 
general account without tha abiUty to idrrtify 
each ipec:ftc »ourca of fundi for any 
expenditure. Under that senaral definition, it 
li clear that commingling la prohibited. 
However, to the extent that tha funds from 
each of a series of Federal* State, local, and 
private fuTiding sources can be identified— 
with a clear audit trail for each source — it is 
appropriate for those funds to be 
consobdated for canyins out a common 
purpose. In fact a State may find it asientul 
to set out a funding plan that incorporttes. 
and accounts for. all sources of funds that 
can be targeted on a given activity or 
function related to the State's early 
intervention program. 

Thus, the assurance in this section is 
satisfied by th< use of an accounting system 
that mdudes in "audit trail" of the 
expenditure o\ funds awarded under this 
part. Separate t«nk accounts are not 
required. 

[ 003.124 Prohibraon sgaJnst supplantino. 

(a) The statement must include an 
assurance satisfactory to the Secretary 
that Federal funds made available under 
this part will be used to supplement and 
increase the level of State and local 
funds expended for children eligible 
under this part and their famihes and In 
no case to supplant those State and 
local funds. 

(b) To meet the requirement in 
paragraph (a) of this section- 



al Hie total amount of State and local 
funds budgeted for expenditures In the 
current fiscal year for early Intervention 
services for children ellgibie under this 
part and their families must be at least 
equal to the total amount of State and 
local funds actually expanded for early 
Intervention services for thesa children 
and their families in the most recent 
preceding fiscal year for which the 
Informatioa is available. Allowance may 
be made for— 

(1) Decreases In the number of 
children who are eligible to receive 
early Intervention services under this 
part; and 

(il) Unusually lane amounts of funds 
expended for such long-term purposes 
as the acquisition of equinment and the 
construction of facilities; and 

(2) Funds under this part must not be 
used to displace State or local funds for 
any particular cost 

(Authority 2D U.SC 1478(b)(9)(B)) 

Note: ThM nonsupplanting requirement in 
this lection prohibits a Stata from 
supplanting State and local funds on either 
■n aggregate basis or for a given axpr nditure. 
Thus, under Part H, whether aupplanting h^s 
occurred is evaluated on tha basis of two 
tests, aa follows: 

(1) Fvst whether State and local 
expenditures budgeted for the current fiscal 
year for early intervention services are at 
least equal to expenditures from the most 
recent fiKal year for which they are 
avaUabla. fPiis meana that if a State spent 
$1,000,000 for early intervention services in 
FY-1. the State must budget at least 
$1.00a000 in FY-2, unless one of the 
condiuons in paragraph (b)(1) of this lection 
applies.). 

(2) Second, whether Part H funds are used 
to pay for a particular activity that was 
previously lupported %vith Stata or local 
funds. Thus, if a hospital<baaed prolect was 
supported entirely by Stata and local funds in 
FY-1. Part H funds could not be used to 
support that proiect in FY-2. However, to the 
extent that new services are added to the 
hospital proiect in FY-2. those new tervices 
could be paid for with Part H funds. 

S303.12S Flecai control 

The statement must provide assurance 
satisfactory to the Secretary that such 
fiscal control and fund accounting 
proct iures will be adopted as may be 
necessary to assure proper 
disbursement of, and accounting for. 
Federal funds paid under this part. 
(Authority: 20 U SC 147B(b)(fl)) 
1303.13$ Payor Of laet resort 

The statement must include an 
assurance satisfactory to the Secretary 
that the State vnil comply wvith the 
provisions In | 303.527. Including the 
requirements on — 

(a) Nonsubstitution of funds: and 



ERLC 



158 



1 



2B316 FtdUnl Rtglgfr / Vol 84. Na 119 / Thiirgday. lime 22, 1999 I Rules mnd Regttl>tion« 



(b) Non-r«ductioD of othtr benefits. 

(Authority: SO U5.C l478(bK2)) 

IS0S.1S7 Aseureneefe9sr*i9 
eipendttyre el funds. 

The ststenent must Include sn 
sssursnof sstisfsctory to the Secretsry 
thst the funds psid to die Stste under 
this psrt will be expended in sccordance 
with the provisions of this psrt, 
including the requirements in 1 303.3. 

(Authority: 20 U^C l47S(b)(l)) 

General Reqidremeots for s Stste 
Applkstioo 

1303.140 QenersL 

A Ststs's spplicstion under this part 
must contain the infonnstion required in 
|{ 303.141 through 303.140. 
(Authority: SO U5.C 147S(a)) 

5503.141 Information about me CoundL 

Each spplicstion must include 
inforrostion demonstrsting thst the State 
has established s Stste Intersgency 
Coordinsting Council thst meets the 
requirements of Subpsrt G. 
(Authority: SO US.C 147S(aM2)l 

1303.142 Deelonattonoflsadaosncy. 

Esch spplicstion must include s 
designstion of the lesd agency in the 
State that wUl be responsible for the 
sdministration of funds provided under 
this part 

(Authority: 20 U.S.C 147S(aKl)) 

§303.143 Aaaufsnce legardi n e use of 

funds. 

Each spplicstion must include an 
assurance that funds received under thi* 
part will be used to sssist the Stste to 
pla^ develop* and implement the 
statewide system required under 
Subparts D through F. 
(Authority: 20 U.S.C 147S. 1478(a) (2). (3)) 
S303.144 Descrlpllonofuaeof funds. 

(a) General Each application must 
include a description of how a State 
proposes to use its funds under this part 
for the fiscal year covered by the 
application. The description must be 
presented sepsrstely for the lesd sgency 
and the Council, and include the 
information required in paragraphs (b) 
through (d) of this section. 

(b) Adminiitrativt positions. Each 
apphcation must include^ 

(1) A bst of administrative positions, 
with salaries, and a description of the 
duties for each person whose salary is 
paid in whole or in part with funds 
awardni under this part and 

(2) For each position, the percentage 
of salary paid with those funds. 



(c] Planning, derehpment, and 
implementation activitiee. Each 
application must include— 

(1) A description of the nsture and 
scope of esch msfor sctivity to be 
carried out under this part in planning, 
developing, and implementing the 
sUtewide system of early intervaution 
services; snd 

(2) The spproximste amount of funds 
to be spent for each activity. 

(d] Direct eervices, (1) Each 
application must include s description of 
any direct aervioes that the Sute 
expects to provide to eligible children 
and their familiea with Ibnda under ^ 
part consistent with || 303.521 and 
303.S27. 

(2) The description must include 
infonnstion sbout esch type of service 
to be provided, including 

(i] A summary of the methods to be 
used to provide the service (e.g.. 
contracts or other srrsngements with 
specified public or privste 
orgsnizstions): and 

(ii) The spproximste amount of funds 
under this part to he used for the 
service. 

(e] Activitiei by other ogenciee. If 
other agencies are to receive funds 
under this psrt ttie spplicstion must 
include 

(1) The name of esch sgency expected 
to receive funds; 

(2) Ths spproximste amount of funds 
each agency will receive; and 

(3) A sununaiy of the purposes for 
which the funds will be used. 

(Authority 20 US.C UTS (sM3). (sHS)) 

1303.148 Information about pubNc 
panicipauon. 

Each applica^on must include the 
information on public participation that 
is required in i 303.113(b]. 
(Authority: 20 U.S.C l47S(aK4)) 

I303.14S Equltsble distribution of 
ratouroes. 

(s) Esch spplicstion must include s 
description of the procedures used by 
the Stste to ensure an equiisble 
distribution of resources made available 
under this pari among all geographic 
areas within the Sute. 

(b) In determining equitable 
distribution of resources, a State must 
take into account the need for services 
across all geographical areas within the 
State. 

(Authority 20 U.S.C 1478(a)|B)) 



Spedfk AppficatioD Requirements for 
Yesrs One Through Five and Tberasfleff 

1303.147 Ape^leallen fequbemenls for 
flbst and aeoofid yeara* 

A State'a annual application for the 
first and second yesrs of participation 
under diis part must contain the 
Information required tail 303.141 
throuj^ 303.140. 
(Authority: 20 U.S.C 1475: 147a(s)) 

1303.143 TMrdyeer^pSoaHona. 

(a] General. A State's third year 
application under this psrt must oontsin 
the following: 

(1] The information required in 
ii 303.141 through 303.146. 
(2) Eitheiw 

(i) Ths information and assurances 
regsrding the statewide system of early 
interventioo services, as required in 
paragraph (b) of thia section; or 

(U) If the State Is ellglbU fos s waiver, 
a request for a waiver, in aooordanoe 
«vith the requirements In i 303.149. 

(3] Other infonnstion thst tiie 
Secretsry msy require. 

(b) Adoption of policy on itatewide 
eyeteoL Each tfilra year application must 
Include Infoimation and aasurances 
demonstrating to sstisfsction of the 
Secretsry thst— 

(1) It Is the policy of ^ Sute to 
develc^ and implement a atatewide« 
comprehensive, ooordinsted 
interagency. multidlscipUnary system 
for provid^ esriy Intervention services 
to sll diildren eli^ble under this part 
and their families; 

(2) The policy In paragraph (b)(1) of 
this section Incorporates aU of the 
components of the ststewide system of 
esrly intervention services thst ere 
required under this psrt and 

(3) Subiect to i 303.341(a]. the 
statewide system will be in effect no 
later than the beginning of the State's 
fourth year of participation under this 
part 

(Authority. 20 U.S.C 1475(b): 147S(t)) 

§303.143 Wslver Of the poScy adoption 
requbement for ttia thbd year. 

The Secretary may award a grant to a 
State under this part for the third year 
even if the State has not adopted the 
policy required in i 303.148(b]. if the 
State, in its third year application, 
includes a statement requesting a 
waiver including — 

(a) information demonstrating that the 
State has made a good faith effort to 
adopt a policy that meets the 
requirements in i 303.148 (b)(1) and 
(b)(2): 
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(b) Tbt raMont wlif tht Statt was 
unabla to Bitt tht timellna for policy 
adoption, and tht sttpa rtmainiiai 
btfort tht poliqr will bt adoptod; and 

(c) An aaturanot that txotpl as 
providtd in | SOlMl(a), tht policy 
requirtd in i 3OS.140 (bKl) and (b)(2) 
will bt adopttd and go into effect no 
lattr than tht btginning of tht State's 
fourth year of participation under this 
part 

(Autfaoritr. » U.S.C 1479(bK2)) 

Noltc Aa example of when the Secretery 
may graal a waiver ia a sltuetion tai which a 
State's policy la av^^tini actioa by tht State 
legiilatura. but the legiaktive Maaion doei 
not f^ma e nce until after tlia State's 
appUcatioQ must be submitted. 

II0S.1W Fourttiytar i pptottlo m. 

A Statt*s application for tht fourth 
year of partidpation under thia part 
must contain-- 

(a) The information required in 
ii 303.141 through 303.146; 

(b) Information and assurances to 
demonstrate that— 

(1) Hie rtquiremtnU in i 303148 
(b)(1) and (b)(2) art met: and 

(2) Sub)tct to 1 303341(a), tht 
statewide system of early intervention 
eenrices is in effect or will be in effect 
no later than the beginning of the fourth 
year of the State's participation under 
this part; 

(c) Information and esiurances about 
each component of the statewide 
system, as required in lii 303.160 
through 303.175; and 

(d) Other information that ^Ht 
Secretary may require. 

(Authority: 20 U S C l4/6ib), 1478(a)) 

9303.151 Statttwfttimandatttaaof 
September t Ittt to etfvt cMldrtii with 
fiandteape from Wfttv 

(a) Subject to the requirements in 
paragraph (b) of this section* a State 
that hat in effect a State law. enacted 
before Sepiember 1. 1986, that requires 
the provision of a free appropriate 
public education to children with 
handicaps from birth through two is 
eligible for a grant imder this part for the 
first through the fourth year of its 
participation. 

(b) A State meeting the conditions in 
paragraph (a) of this section must — 

(1) Have on file with the Secretary a 
statement of assurances containing the 
information required in Si 303.121 
through 303.127; 

(2) Submit an annual application for 
years one through four that contains the 
infonnation in {{ 303.141 through 
303.146; 

(3) Meet the ptiblic participation 
requirements in Si 303.110 through 
303.113; and 



(4) Providt a copy of tht Statt law 
that itqulrta tht proviaion of a frtt 
appropriatt poblic tducation to children 
with handicape Crom birth through agt 
two. 

(c) In ordtr to rtcttvt funda under this 
part for tht fifth and succttding ynm, 
tht Statt mutt submit an application 
that mttts tht requiremtnts in 1 303.152. 
(Authority: » U.S.C 1479(d)) 

{B]Flfih year application. A State's 
appUcatioD for tht fifth ytar of its 
participation undtr this part must 
contain— 

(1) Tht faiformation required in 

1 1 303.141 through 303.146. and 303.160 
through 303.175; 

(2) Information and aaaurancts 
demonstrating to tht satisfaction of the 
Stcrttary that the statewide system of 
early intervention services required in 
this part is in effect 

(3) A policy that no later than tht 
beginning of the year of tht State's 
participation, appropriate early 
intervention services will be available to 
all children in the Stute who art eligible 
undiT this part and their families; 

(4) \ description of the services to be 
provided no later than tht beginning of 
the fifth year, in accordance with the 
timetables under I 303.302: and 

(5) Other infonnation tfiat the 
Secretary may require. 

(b) Appiication$ for succeeding years, 
A State's applications for the succeeding 
years of participation under this 
program must contain information and 
assurances demonstrating to the 
satisfaction of the Secretary that the 
State will continue to meet all 
applicable conditions in paragraph (a) of 
this section. 

(Authority: 20 U.S.C. 1475(c). 1478(a): 
1476(b)(2)) 

Application Requirementa for Years 
Four. Five, and Thereafter Related to 
Components of a Statewide System 

SaoiLito^ 

Each application must include the 
State's definition of "developmental 
delay." The definition must include the 
information required in § 303.300. 

r.Authoritr 20 U.S.C l47fHb)(1)) 

f 301161 CtnMdIrtetory. 

Each appLcation must includt 
information and assurances 
demonstrating to the satisfaction of the 
Secretary that the State has developed a 
central directory of infonnation that 
meets the requirements in i 303.301. 
(Authority: 20 U S.C. 147e(b)(7)) 



i m iW Jm ^ far ttrvfcn al 

Bach application must includt an 
aasuranct that dit timtublts rtquirtd 
In 1 903^ havt bttn tstabliahtd and 
willbt mtt 

(Authority: 20 U.8.C 147t(bK2)) 

i 303.161 PuMft awtrtnttt program. 

Each application must includt 
infonnation and assurancte 
demonstrating to tht satisfaction of tht 
Secretary that the Staia has eatabliahed 
a public awareness program that meets 
the requirements in i 303.320. 
(Authority: 20 U.S.C 147e(b)(6)) 

imiM ComprthtfitlvtcMMfM 
tytttfii* 

Each application must include^ 

(a) Tht policies and procedures 
required In | 303.321(b); 

(b) Information demonstrating that the 
requirements on coordination in 

1 303.321(c) art met 

(c) The referral procedures required in 
i 303.321(d). and either- 

(1) A description of how the referral 
sources are informed about the 
procedures; or 

(2) A copy of any memorandum or 
other document uaed by die lead agency 
to transmit the procedures to the referral 
sources; and 

(d) The timelines in | 303.321 !e). 
(Authority: 20 U.S.C 147e(b){5)) 

§303.166 Evrtuatiofv aeetetment and 
nondiacrtmlnatory proctdurtt. 

Each application must include 
information to demonstrate that the 
requirements in {| 303.322 and 303.323 
are met 

(Aulhonty- 20 U.S.C. 1478(b)(3). 1477 (al(l). 
(d)(2). (d)(3)) 

SSOXItt IndMduallKedfamttyatrvlot 
plana. 

Each application must include — 

(a) An assurance that the IFSP 
requirements in i 303.341 will be me!; 
and 

(b) Information demonstrating that— 

(1) The State'a procedures for 
developing, reviewing, and evaluating 
IFSPs are cm.iistent with the 
requiremenU in || 303.340. 303.342. 
303.343. and 303.345; and 

(2) The content of IFSPs used in the 
State is consistent with the requirements 
in i 303.344. 

(Authority: 20 VS.CL 147a(b)(4); 1477(d)) 

130X167 Comprthtnalve r stem of 
ptrsonnti dtvtlopmtnt (C8P0V 

Each application mupi mchice the 
follo%vins* 
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(a) bifoimation to show that the 
requiremenU in i 303.960(a] are r.sl A 
State meets this raquirement by either^ 

(1) Incorporating the State's CSPD 
procedures under Part B of the Act (34 
CFR 300.380 through 900.367]; or 

(2) Including procedures that the State 
has developed 

(b) An assurance that the State'a 
personnel development system will meet 
the requirements in i 303.3e0(b). 

(Authority: 20 U.S.C 147e(bXe)) 
I303.1M PereofWMi itandMtte. 

(a) Each application must include 
policies and procedures that are 
consistent with the requirements in 
i 303.361. 

(Authority: 20 U.S.C 147e(b)(13)) 
1303.166 Prooeduralsafeguvtfa. 

Each application must include 
procedural safeguards that — 

(a) Are consistent with H 303. ;00 
through 303.405, 303.420 through 303.425. 
and 303.460: and 

(b) Incorporate either- 

(1) The due process procedures in 34 
CFR 300,<m through 300.512, or 

(2) The procedures that the State has 
developed to meet the requirements in 
11 303.420(b) and 303.421 through 
303.425. 

(Authority: 20 U S C. 147b{b)(12)) 
1303.170 SuparvMonandmonnorinfiOt 



WHIT*. Wiafnang yi^ 
fiaaolullofi d IndWAial tfspiMa^ 

Etch application must Include^ 

(a) A copy of oacb interagency 
agreement that haa been developed 
under i 303.623; and 

(b] Information to show that the 
requirements in i 903.524 are met. 
(Authority: 20 U.&C 147e(bK6)(E)) 

1 903.174 Poicy for ciwiliacUng or 
otttecwiaa affong^'HI ^or aorvteao. 

Each application must Include a policy 
that meets the requirements in f 303.520. 
(Authority: 20 USC 147e(bKlO}) 

1903.176 Data co Ma c Hoit 

Each application must include 
procedures that meet the requirements 
in i 303.540. 

(Authority: 20 U.S.C 1478(bK14)) 

Participation by the Secretary of the 
Interior 



Each application must include 
information to show that the 
requirements in i 303.501 are met. 
(Authority: 20 U.S.C 1476(b)(9)(A)) 

§303.171 Uatf agency proceduraa tor 
rasoMng oomptakita 

Each application must include 
procedures that are consistent with the 
requirements in tS 303.510 through 
303.512. 

(Authority: 20 U.S.C 14r6(b)(9]) 

9909.172 PoAdoaandprocaduTMretatad 
•q financial matters. 

Each application must include— 

(a) Funding policies that meet the 
requirements in H 303.520 and 303.521; 

(b) Information about funding sources, 
as required in | 303.522; 

(c) Procedures to ensure the timely 
delivery of services, in accordance with 
1 303.525: and 

(d) A procedure related to the timeV 
reimbursement of funds under this part, 
in accordance with |§ 303.527(b) and 
303.526. 

(Authority: 20 U.S C. 1476(b)(9J(D). (E). 
(bKll); 1481) 



the genorai population, baaed on the 
most rocantly satisfactory data os 
deteraiinad by the Secrttaiy: and 
(9] "SUte** means eadi of the 50 
Sutes. the District of Columbia, and the 
Commonwealth of Puerto Rico. 

(Authority: 20 U3.C 1464(c)) 

1909101 DMrttutlonofaNotmantafrom 



If a State electa not to receive its 
allotment the Secetary reallots those 
funds among the remaining Statea. in 
accordance with i 303.200(a]. 

(Authority. 20 U.S.C. 1464(d)) 

1909.202 MMmim grant that a State may 



1909.160 CiglMtty of the Secretary of the llieUitorior 



No State receives less than 0.5 percent 
of the aggregate amount available under 
1 303.200. 

(Authority. 20 U.S.C. 14a4(d)) 
6903.209 Paymofrts to ttie Secretary of 
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(a) The Secretary is authorized to 
make payments to the Secretary of the 
Interior accordmg to the need for 
assistance for the prov<aon of early 
intervention services to children with 
handicaps and their families on 
reservations served by the elementary 
and secondary schools operated for 
Indians by the Department of the 
Interior. 

(b) The Secretary of the Interior may 
receive an award under this part only 
after submitting an application that— 

(1) Meets the conditions of assistance 
required by i 303.100; and 

(2) Is approved by the Secretary 

(Authority: 20 U.S.C 14e4(b)) 

SutysftC Procoduroa for Making 
QranU to Stataa 

1909.200 Fonmila for state aHocatloM. 

(a) For each fiscal year, from the 
aggregate amount of funds available 
imder this part for distribution to the 
States, the Secretary allots to each State 
an amount that l>ears the same ratio to 
the aggregate amount as the number of 
infants and toddlers in the State bears 
to the number of infants and toddlers in 
all States. 

(b) For the purpose of allotting funds 
to the States under paragraph (a) of thjs 
section — 

(1) "Aggregate amount" means the 
amount available for distribution to the 
States after th? Secretary determines the 
amount of payments to be made to the 
Secretary of the Interior under i 303.203 
and to the jurisdictions under i 303.204: 

(2) "Infants and toddlers" means 
children from birth through agf> two in 



Subject to i 303.160(a). the amount of 
payment to the Secretary of the Interior 
for any fiscal year is 1.25 percent of the 
aggregate amount available to States 
after the Secretary determines the 
amount of payments to be made to the 
Jurisdictioiu under i 303.204. 
(Authority: 20 U.S.C 1484(b]) 
1909.204 Payments to the lurtocllctlone. 

From the sums appropriated to carry 
out this part for any fiscal year, the 
Secretary may reserve up to 1 percent 
for payments to the jurisdictions listed 
in i 903.2 in accordance with their 
respective needs. 

(Authority: 20 U.S.C 1484(t)) 

8ul>psrt D— Program and Sorvico 
Componofits of a StottwMo System of 
Early bitorvontlon Sofvlcos 

General 

1909^ State definition of 
developmentai delay. 

Each statewide system of early 
intervention services (system) must 
include the definition of "developmental 
delay" that will be used by the State in 
carrying out programs under this part. 
The State's definition must— 

[u] Specify that a child may be 
determined to be eligible if the child has 
a delay* in accordance with paragraphs 
(b) and (c) of this section, in one or more 
of the fol]o%ving developmental areas* 
Cognitive development; physical 
development, including vision and 
hearing: language and speech 
development: psychosocial 
development: or self-help skills. 
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(b] Dnignstt tht Itvels of functioning, 
or oth«r crittrit, that will b« uted in 
determining • chlld*i •Ugibility a 
result of developmonUl delay; and 

(c) Detcribe the procedures the Stale 
will use to determine the existence of a 
developmental delay in each 
developmental area included m 
paragraph (a) of this section. 

(Authoritr 20 U.S.C 1472(1), 1470(b)(1)) 

Note: Under 1 303 322(c)(3). Sutee are 
required to eniure that bifonned cHnical 
opmion Is used in detemuning a child's 
eligibility under tbii part Informed dinicel 
opuuon is sipedally importtnt if there sre no 
itandnrdized meeturee. or the staAdardizad 
procedures axe Kot sppropriste for s given 
age or developments} «res. U a siven 
itendtirducd procedure Is considered to he 
sppropnste. s State' • criteris could include 
percentiles or percentages of levels of 
funCtionini on standardized meesuret. 

1309^1 Central dkeclory. 

(a) Each system must include a central 
directoiv of information about^ 

(1) Pubtic and private early 
intervention services, resources, and 
experts available in the State; 

(2) Research and demonstration 
projects being conducted in the St^te; 
and 

(3) Professional and other groups that 
provide assistance to children eligible 
under this part and their fanuliea. 

(b) The information required in 
paragraph (a) of this section must be in 
sufficient detail to— 

(1) Eosure that the general public will 
be able to determine the nature and 
scope of the services and sssistance 
available from each of the sources listed 
in the directory; and 

(2) Enable the parent of a child 
eligible under this part to contact by 
telephone or letter, any of the sources 
listed in the directory. 

(c) The central directoiy must be— 

(1) Updated at least annually; and 

(2) Accessible to the general public 

(d) To meet the requirements in 
paragraph (c)(2) of this section, the lead 
agency shell arrange for copies of the 
directory to be available^ 

(1) In each geographic region of the 
State, including rural areas; and 

(2) In places and s manner that ensure 
accessibility by persons who are 
handicspped. 

(Authority: 20 U.S.C 147e(b)(7)) 

Note: Exsmples of appropriate groups that 
provide assistance to eligible children and 
their famihes include parent support groups 
and advocate sssocistions. 

1303^ TknetaMea for serving all 

all - rwi^ ri Ml i-ia ■ n 

viiQiDfa cnaiiwk 

Each system must include timetables 
for ensuring that appropriate early 



intervention services will be available to 
'^U Infants and toddlers %vlth handicaps 
no later than the beginning of the fifth 
year of the StateV participation under 
this part. 

(Authority: 30 U.S.C 1476(b)(2)) 
Identification and Evaluation 

f 303.320 PuWte awareneaa pfOQraniu 

Each syatem must include a pubiic 
awareness program that focuses on the 

early identification of children who are 
eligible to receive eariy intervention 
services under this part The public 
swareness program must provide for 
informing the public abou* — 

(a) The State's early intervention 
program; 

(b) The child find syst^ including^ 

(1) The purpose snd scope of the 
system; 

(2) How to make referrals: and 

(3) How to gain acceaa to a 
comprehenaive, multidiadplinary 
evaluation and other early intervention 
services: and 

(c) The centrsl directory. 

(Authority: 20 VSJC 147B(b)(d)) 

Note 1: An effective public swareness 
program is one that does the following: 

1. IVovidea s continuous, ongouig eftort 
that is in sflect dm>ughout the Stale, 
including rural aress; 

2. Provides for the iDvolveoient ot and 
conunonicatioa with, aiajor organiaatioaa 
throughout the State that have s direct 
interest in this part includins public agencies 
St the Stste snd locsl level privste providers, 
professional associations, parent groups, 
sdvocste sssocistions, and other 
orgfnixations; 

3. Hss coverage broad enough to reach the 
genersi public mcludins those who are 
handicapped and 

4. Includes s variety of methuds for 
informing the public about the provisions of 
this pert * 

Note 2: Examples of uethods for mformmg 
the general public about the provisioru of this 
part include: (1) Use of televi«tan, radio, snd 
newspapei releases. (2) pamphlets and 
posters displsyed in doctor's ortices, 
hospitsis, and other appropnste locations, 
snd (3) the use of a toil-free telephone 
service. 

$303^1 Comprehenalvecttltdflntf 
syatem. 

(a) General (1) Each system must 
mclude a comprehensive cluld find 
system that is consistent with Part B of 
the Act (see 34 CFR 300.128). and meets 
the requirements in paragrapha (b) 
through (e) of thia section. 

(2) The lesd agency, with the advice 
and sssistance of the Council, shall be 
responsible for implementing the child 
find system. 

(b) Procedures. The child find system 
must include the policies and 



procedures that the Sute will follow to 
ensure thut^ 

(1) Ail infanU and toddlers in the 
State who are eligible for services under 
this part arc identified, located, and 
evaluated; and 

(2) An effective method is developed 
and implemented to determine which 
children are receiving needed early 
intervention services, and which 
children are not receiving those 
services. 

(c) Coordination, (1) The lead agency, 
with the assistance of the Council shall 
ensure that the child find system under 
this part is coordinated with all other 
major efforts to locate and Identify 
children conducted by other State 
sgencies responsible for administering 
the varioua education, health, and social 
service prosams relevant to this part 
including efforts in tha— 

(1) Aaeistinoe to Sutee PrDgrvm under 
Part B of the Act 

(ii) Maternal and Child Health 
program under Title V of the Social 
Security Act 

(iiil M^iicaid's Eariy Periodic 
Screening. Diagnosis and Treatment 
(EPSDT) program under Htla XIX of the 
Social Sacmity Act 

(vi) Developmental Disabilities 
Assistance and Bill of Rights Act and 

(v) Head Stert Act 

(2) The lead agency, with the advice 
and assistance of the Council, shall take 
steps to ensure that — 

(i) There will not be unnecessary 
duplication of effort by the various 
agencies involved in the State's child 
find system under this part and 

(ii) The Stste will make use of the 
resources available through each public 
agency in the State to implement the 
child find aystera in an effective manner. 

(d) RefemJ proceduree. (1) The child 
find system must include procedures for 
use by primary referral ^ourcea for 
referring a child to the sppropriste 
public agency within the system for— 

(1) Evsluation and assessment in 
accordance with || 303^22 and 303.323: 
or 

(ii) As appropriate, the provision of 
services, in sccordance with { 303.342(a) 
or I 303.345. 

(2) The procedures required in 
paragraph (b)(1) of this section must^ 

(i) Provide for sn effective method of 
making referrals by primary referral 
sources; and 

(ii) Ensure that referrals are made no 
more thsn two working days after a 
child has been identified. 

(3) As used in paragraph (d)(1) of this 
section, "prhnary referral sources" 
includes — 
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(i) HotpiUU, including prenatal and 
postnatal cart facilities. 
(U] Physicians; 

(iii) Parwts: 

(iv) Day care programs; 

(v) Local tducational agencies: 

(vi) PubUc health facilities; 

(vii) Other social service agencies; 
and 

(viii) Other health care providen. 
(e) Timelineu for public agenciei to 

oct on referrals. Once the public agency 
receives a referral it shall, within 4S 
days— 

(i) Complete the evaluation and 
assessment activities in i 303.322; and 

(ii) Hold an IFSP meeting, in 
accordance with i 303 342. 
(Authority: 20 U.S.C 1476(b)(5)) 

Notft: fai developing the child find System 
under this pari SUtas should consider (l) 
tracking systems baied on high-risk 
condjtjons at birth, and (2) other activities 
that are being conducted by various agencies 
or organisations in the State 

§300.322 Evahiatlonandaaaaaamwtt 

(a] General (1) Each system must 
include the performance of a timely, 
ccmprehensive, midtidisciplinary 
evaluation of each chUd. birth through 
age two» referred for evaluation, 
including assessment activities related 
to the child and the child's family 

(2) The lead agenc>' shall be 
responsible for ensuring that the 
requirements of this section are 
implemented by all affected public 
agencies and service providers in the 
State 

(b) Definitions of evaluation and 
assessment As used in this part — 

(1) "Evaluation" means the 
procedures used by appropriate 
quakfied personnel to determine a 
child's initial and continuing eligibUity 
under this part consistent with the 
definition of "mfanU and toddlers with 
handicaps" in i 303.16. including 
determining the status of the child in 
each of the developmental areas in 
paragraph (cK3)|ii) of this section. 

(2) "Assessment" means the ongoing 
procedures used by appropriate 
qudUfied personnel throughout the 
period of a child's eligibility under thjs 
part to identify— 

(i) The ch.ld s unique needs, 

(ii) The family's strengths and needs 
related to development of the child, and 

(lii) The nature and extent of early 
inter\*ention services that are needed by 
the child and the child's family to meet 
the needs in paragraphs (b)(2)(i) and 
(b)(2)(ii) of this section. 

(c) Evaluation and assessment of the 
child. The evaluation and assrssment of 
each child must— 



(1) Bt conducted by personnel trained 
to utiliM appropriate methoda and 
procedures; 

(2) Be based on informed clinical 
opinion; and 

(3) Include the following: 

(i) A review of pertinent records 
related to tha child's current health 
status and medical history. 

(ii) An evaluation of the child*a level 
of functioning in each of tha following 
developmental areas: 

(A) Cognitive development. 
^) Pt^ical development including 
vision and hearing. 

(C) Language and speech 
development 

(D) Psychosocial development. 

(E) SeU-helpakiUs. 

(iii) An aaaassment of tha unique 
needa of the diild in terms of each of the 
developmental areas in paragraph 
(c)(3)(ii) of this section, including the 
Identification of aervices apprq)riate to 
meet those needa. 

(d) Family assessment (1) FaitUly 
assessments under this part must be 
designed to determine tha strengths and 
needs of the family related to enhancing 
the development of the child. 

(2) Any assessment that ia conducted 
must be voluntary on the part of the 
family. 

(3) If an assessment of the famUy is 
carried out the assessment must-^ 

(1) Be conducted by personnel trained 
to utilize appropriate methods and 
procedurea; 

(ii) Be based on information provided 
by t^e family through a pereonal 
interview; and 

(lii) Incorporate the family*s 
description of its strengths and need) 
related to enhancing the child's 
development. 

(e) Timelines. (1) Except as provided 
in paragraph (e)(2) of this section, the 
evaluation and initial assessment of 
each child (including the family 
assessment) must be completed withm 
the 45 day time period required in 
S 303.32Uel. 

(2) The lead agency shall develop 
procedures to ensure that in the event of 
exceptional circumstances that fnake it 
impossible to complete the evaluation 
and assessment within 45 days (e g . if s 
child is ill), public agencies wiil-- 

(i) Document those circumstances, 
and 

(li) Develop and implement an interim 
IFSP. to the extent eppropriate and 
consistent with 1 303 345 (b)(1) ^nd 
(b)(2). 

(Authority 20 1' SC 1476(b)(3) I4r?(a|ri) 
(dK2J. (d)(3J) 

Note: ThiH lection combmei into on** 
overall requ.remtnt the proxisioi.s On 
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evaluatioB and asaessment sndar die 
following sections of tha Act (l) Section 
va(bX3) (tiaMly. comprehtwive. 
multidf sdplinan evaluation), and (2) Section 
ernaKl) (multidisdplinafy assessment). 

11m aectloa also lequlfes that the 
evaluatioQ-aasetsraent proosss be broad 
enough to obUin informatioe required in the 
DPSP conoemii^ (1) tU famil)*s sHengths and 
p»eds related to the development of the child 
(section l7ndK2)). wd (2) the child's 
functioning level in each of the five 
devs?opmantal areas (k .UoB077(dKl)) 

1303.323 NuiiiHeulmlnalory procedurea. 

Each lead agency shall adopt 
nondiacriminatory evaluation and 
nssesament prooedurea. The procedures 
must provide that public agencies 
responsible for the evaluation and 
nssesament of children and famihes 
undef this part ahall ensure, at a 
minimum, that — 

(a) Testa and other evaluation 
materials smd procedures are 
administered in the native language of 
the parenta or other mode of 
communication, unlesa it is clearly not 
feasible to do so; 

(b) Any asseaament and evaluation 
procedurea and materials that are used 
are selected and administered so as not 
to be racially or culturally 
discriminator}". 

(c) No single procedure ia used as the 
sole criterion for determining a child's 
eligibility under this part; and 

(d) Evaluations and assessments are 
conducted by qualified peraonnel. 
(Authonty; 20 U.S.C 147a(b)(3). 1477 (s)(l). 
(d)(2). (d)(3J) 

Indivkhialiied Family Service Plans 
(IFSPs) 

§303.340 Qaneral 

(a) Each system must include policies 
and procedures regarding individualized 
family service plana (IFSPs) that meet 
the requirements of thir section and 

SS 303.341 through 303.346 

(b) As used in this part. 
**mdividuahzed family ser\ice plan" and 
"IFSP*' mean a written plan for 
providing early intervention services to 
a child eligible under tliis part and the 
chiid'8 family. The plan must— 

(1) Be developed jointly by the famil 
and appropriate qualified personnel 
involved in the provision of early 
intervention services. 

(2) Be based on the muhidisciplinan 
evaluation and assessment of the child, 
and the a'isessment of the child's family, 
as required in { 303.322; and 

(3) Include services necessary to 
erJiance the development of the child 
and the capacity of the family to meet 
the special need^ of the child 
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Uod cgMcy mpoMibility, The lead 
agency ihell ensure that an IFSP ia 
developed and iinplemented for each 
eligible child in accordance with the 
requiremenU of thia part If there is a 
dispute between agencies ae to who has 
responsibility for developing or 
implementing an IFSP. the lead agency 
shall resolve the diepute, or assign 
responsibility. 

(Authority: 20 U.8.C 1477) 

NolK In inituicai when in eligible child 
mutt have both an IFSP and an 
individualized aervica plan under another 
Federal program. II ouy be poaiible lo 
develop a lingla consolidated document, 
provided that it (1) contains all of the 
required information In 1 303.344. and (2) ii 
developed in accordanca with the 
requirements of this part 

fSOSJei Meetlno the IFtp requirements 
for yeere four end five. 

(a) Fourth year nquwment$. No later 
than the beginning of the fourth year of 
a State's participation under this part 
the State shall ensure that^ 

(1) Evaluations and assessments are 
conducted in accordanca %vith 1 303.322 

(2) An IFSP is developed, in 
accordance with H 303.342(a) and 

303 343 (a), for each child determined to 
be eligible under this part and the 
child's family; and 

(3) Case management services are 
available to each eligible child and the 
child's family. 

(b) RequireaiMU for the fifth year. No 
later than the beginning of the fifth year 
of a State's participation under this part 
a current IFSP must be in effect and 
implemented for each eligible child and 
the child's family. 

(Authority: 20 U.S.C 1470 (b)(2). (b)(4). 1477 
(•)(2Uc)) 

|30134g^ Procedures for IFSP 
developiiient review, and evslMaHonu 

(a) Meeting to develop initial IFSP; 
timelinee. For a child who has been 
evaluated for the firat time and 
determined to be eligible, a meeting to 
develop the initial IFSP muat be 
conducted within the 45 day time period 
in 1 303.321(e). 

(b) Periodic review. (1) A review of 
the IFSP for a child and the child'e 
family muat be conducted every six 
months, or more frequently If conditions 
warrant or if the family requests euch a 
review. The purpose of the periodic 
review Is to determine— 

(1) The degree to which progrese 
toward achieving the outcomes is being 
made; and 

(ii) Whether modification or revision 
of the outcomee or servicea la necessary, 

(2) Hie levlew may be carried out by 
a meeting or by another meena that is 



acceptable to the parenU and other 
partidpanta. 

(c) Annua! meeting to evaluate the 
IFSP, A meeting must be conducted on 
at least an annual basis to svaluate the 
IFSP for a child and the child'e f^^y 
and. ae appropriate, to reviae 
proviaiona. The reeults of any current 
evaluationa conducted under 

i 303.322(c), and other information 
available bom the ongoing aaaessment 
of the child and family, must be used in 
determining what aervices are needed 
and will be provided. 

(d) Acceseibiiity and convenience of 
meeting (1) IFSP meetings muat be 
conducted-— 

(1) In settings and at times that are 
convenient to families; and 

(ii) In the native language of the 
family or other mode of communication 
used by the family, unless it is dearly 
not feasible to do ea 

(2) Meeting arrangements muat be 
made with* and written notice provided 
to, the family and other partidpanta 
early enough before the meeting date to 
ensure that they will be able to attend 
(Authority: 20 US.C 1477) 

Note Tha requiivmeni for tht annual 
avaJuation incorporates tha pariodic raviaw 
procaaa. Tharefbra. it is nacessary to bava 
only ona leparata pariodic review aach year 
(i.e.. six months after tha initial and 
subaaquanl annual IFSP maatinss). unless 
conditions warrant otharwisa. 

Because tha neada of infants and toddlen 
dianga so rapidly during tha coursa of a year, 
certain evaluation procedural may need lo be 
repreatad before conducting tha periodic 
reviawa and annual evaluation meetinas in 
paragraphs (b) end (c) of this section. 

I303M PsrticlpwitalnirSPmeetlnoe 



(a) Initial and annua! IFSP meetings. 
(1) Each initial meeting and each annual 
meeting to evaluate the IFSP must 
indude the following partidpants: 

(1) The parent or'iMrents of the child 

(ii) Other family members, aa 
requeeted by the parent, if feasible to do 
eo; 

(iii) An advocate or peraon outside of 
the family, if the parent requests that the 
personpartidpate. 

(iv) The case manager that has been 
working with the family since the initial 
referral of the child for evaluation, or 
that haa been deaignated by the public 
agency to be responsible for 
implamentation of the IFSP. 

(v) A peraon or persona directly 
involved in conducting the evaluationa 
and assessments in 1 303.322. 

(vi) As approf^ate, persons who %vill 
be providing aervices to the child or 
famUy. 

(2) If a person listed in paragraph 
(«)(l)(v) of this section is unable to 



attend a meeting,, arrangemtiita muat be 
made for the person's involvement 
through other means, induding— 

(1) Partidpsting in s tslephone 
conference cell 

(ti) Having a knowledgeable 
authorised represenUUve attend the 
meeting; or 

(iii) Making pertinent records 
available at the meeting. 

(b) Periodic review. Each periodic 
review must provide for the 
partidpetion of persons in paragrapha 
(sHiMi) through (s)(lMiv) of this section. 
If condittons warrant provisions must 
be nude for the partidpation of other 
repreaentativee identified in paragraph 
(a) of thia section. 

(Authority: 20 U^C 1477(b)) 
I30M44 CefHentoflW. 

(a) Information about the chUd'e 
statue, [1] The IFSP must indude a 
statement of the child's present levels of 
physical development (deluding viaion, 
oesriog, and health etatua), cognitiva 
development, language and speech 
development, psychosocial 
development, and aelf-help skills. 

(2) Ihe statement in paragraph (a](l] 
of this section must be baaed on 
professionally acceptable objective 
criteria. 

(b) FamHy informaUon. With the 
concurrence of the family, the IFSP must 
indude a statement of the family'e 
strengths and neede related to 
enhancing the development of the child. 

(c) Outcomee. The IFSP musi include a 
statement of the major outcomes 
expected to be achieved for the child 
and family, and the criteria, procedures, 
and timelines used to determine^ 

(1) The degree to which progress 
toward achieving the outcomee is being 
made; and 

(2) Whether modifications or revisions 
of the outcomee or services aro 
necessary. 

(d) Ear!y intervention services. (1) 
The DPSP must indude a etatement of 
the epedflc early intervention aervices 
neceasary to meet the unique needa of 
tha child nnd the family to achieve the 
outcomee identified in paragraph (c) of 
this section, induding— 

(1) The frequency, intensity, locstion, 
and method of delivering the services; 
and 

(ii) The payment arrangements, if any. 

(2) As used in paragraph (d)(l](i) of 
this aectioi^ 

(i) "F^quency" and "intensity" mean 
tha number of days or seaaione that a 
service will be provided, the length of 
time the aervice ia provided during each 
session, and whether the eervico is 
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provldtd OQ an Individual or poup 
basis; 

(U) location** naans, subiad to 
1 305.12Cb), wbara a sanrlos is providad 
(a^H in tba child's homa. aarty 
intarvantion oantara. boapitals and 
clinics, or odiarsattinis, as sppropriata 
to tha sfs snd naads of tha individual 
child); aiMi 

(iiij *14athod" means how s s trvica is 
providad. 

(a) Other $eryic0$. (1) To tha axtant 
appropriata, tha IFSP must includa— 

(1) Madical and othar sarvicas that tha 
(Md naads, but that ara not raqnirad 
undardkis part and 

(ii) If nacassary. dia steps that will ba 
undertaken to secure thoM sarvicas 
through public or privsta lasourcas. 

(2) Tha raquirament in paragraph 
(e)(1) of this sactioQ does not spply to 
routine medical services (aj^ 
immuniiations and 'Vall-baby" care), 
unless s child needs those services and 
the services ara not otherwise svailable 
or being provided. 

(Q Datw duration of services. The 
IFSP must include the projected dates 
for initiation of the services in 
paragraph (d)(1) of this section, and the 
antidpsted duration of those services. 

(g) Com manager (l) The IFSP must 
include die name of die case manager 
from tha profession most immedistely 
relevant to die child's or family's needs, 
who will be responsible for die 
Implementstion of die IFSP end 
coordination wiUi odier agencies and 
perrons. 

^ i) In meeting the requirements in 
psi igrsph (i}(l) of this section, the 
public sgency may— 

(t) Assign the same case manager to 
be responsible for implementing s 
child's snd family's IFSP who wdi 
appointed at die time that die child was 
initislly referred for evaluation: or 

(ii) Appoint s new case manager. 

(3) As used in paragraph (g)(1) of this 
section, the term "profetsion" includes 
"case msnagement." 

(h) Transition at age three. (1) The 
IFSP must include the steps to be taken 
to support the traniition of the child, 
upon reaching age three, to— 

(i) Preschool services under Part B of 
the Act. to the extent Uist those services 
are considered appropriate; or 

(ii) Other services that may be 
available, if appropriate. 

(2) The steps required in paragraph 
(h)(1) of this fection include— 

(i) Discujisions with, snd training of. 
parents regarding future placements and 
other matters related to the child's 
transition: 

(ii) Procedures to prepare the child for 
changes in service delivery, including 



stepe to help tba gUM adM to. and 
functioo In. a now sattlag: and 

(iU) With paiantal oonaant tba 
transmlsskmof InionMttonabovt dia 
child to tha local adncattoiial agancv. to 
ansae ooothuiity of aarvioaa, iDdttdIng 
avahatfoo and as ssssas n t taformation 
raquliad la I mm and ooplaa of 
IFSPs diat have been developed and 
implaaantad la aooofdanoa widi 
II SOMIO through aOMM. 

( Autbofttr 10 UAC i«m4) 

Nals 1: Ihrauahoat piecasi of 
develepii^ snd to Bl sms n tiaa ITSPs for aa 
•Uglbto oyid andls ahOdTisailly, It Is 
important for sgisrisi ts lecoprfas the 
variety of roles thst ismOy msnbeia pUy la 
halsois 



for ths mP Itself Is be dear aboat (a) what 
services sfe Is be provided, (b) the actions 
that ate Is be taken by ths oass Maagtf to 
Initistkv these ssfvtaes, sad (c) what actions 
will be taken by (he paraots. 

Nale «s It Is iBpertant for the kMd ageocy 
to take sisps to ensote s smooth snd sifsctive 
transition of dtfldraa sll|^ undsr tUs part 
laadiela) 



«nhsndi^ the chad's ds isl up ms nt it also is 
important that die dopes Is which dM needs 
of the telly aie ad^eeeed in ths W 
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ilaacoUsborativs 

...^ with dw fon speemant and 

parti^tlon of the peients of ths child. 
PartnU retain ths altfansts dedsion in 
detemiDliv whether they, their dOld or 
other ismily aembsfs will accept or dedin) 
•arvices ond^ this pert. 

Nals ft Ths early iBlervetttion servioes ia 
parapraph (d) of this sacttoa are thoee 
services that a SUte Is lequired to provide to 
s diUd ia soGordaDOS with I S(n.ir 

The **othar servloes la psrureph (s) of this 
section are servftoes thet s child or family 
iMtds,bat that are neithorrsqdred nor 
oovtred onder this part. While listing the 
DOD-iequirsd servloes la the IFSP does not 
maaa Oist those ssivloes mast be provided 
their idsntiflGStioo can be hdpfol to both the 
child's fonkily and the case aianagsr. for the 
following reasons: Ptrst the IFSP would 
provide s oomprshsnslve picture of tha 
dkild'a total service needs (inchiding the need 
for medical and health serriost, as wall ai 
sarly intervention services). Second it la 
appropriate for the esse manager to etsitt ths 
fomily in secoring the noa^rsquired services 
(eg^ hy (1) determining if there it s puhbc 
agency thet could provide flnandal 
aeiiitance. if needed (2) stsieting in the 
preparation of eligibility daimi or iniurence 
cleims. if needed snd (3) sssisting the family 
in seelung out and arranging for the child to 
receive the needed medical-heelth servlcei). 

Thug, to the extent eppropriete. it it 
important for e Stete t proceduiet under thit 
part to provide for eneuring that other needt 
of the child and of the family related to 
enhenclng the development of the child tuch 
et medical and heelth needs, are considered 
and eddiested indudinf dsterminins (1) who 
will provide eech service, and when, where, 
end how it will be provided and (2) how the 
service will be paid for (e.g.. through privete 
insurance, an existing Federal-State funding 
source, such es Mediceid or EPSOT. or tome 
other funding arrangement). 

Note 3: Although the IFSP mutt include 
informetion ebout eech of the itemi in 
peragrephi (b) through (h) of thit lectioa thit 
doei not meen thet the IFSP mutt be e 
detailed lengthy document. It might be s 
brief outline, with Sppropriate etUchmenti 
thet eddrett eech of the pointt in the 
poragrapht under thit tection. It it important 



if;; 



to spedal edacetiea I 
under Part B of the Act nis Is espedaUy 
critical if ths Isad agency and tte SUte 
educational agency (SEA) are not the eame 
agencyina8Ute.lathissatttstloa egrsement 
between the two agendee rsgsrdlag ths 
lespondbilitlss of eech egency daring the 
trandttott period Is veiy knportsAt 
AgreoBMnts ooold bs In ths fons of existiag 
or new Intersgency arMMats. BxsBples of 
important aieas thet Bd|ht be addressed In 
such sreesMnts ladeds ths foSawlDg: 

1. The assignment ef ftnsndal and other 
reepondbditiee darini tmndtloa, ladoding 
the Cs) perfonssnos ar evahialioas. (b) 
dsvslopaent of tndtviduaUaed ed^cstion 
pragraais (DSPs) thst sMst ths rsoulrenwnu in 
S4 m SOOSIO dif0i«h SOOJM. if 
sppraprtsts, and (c) provision of services on 
s contimioas, anintemipted besis. 

2. Procedures Is ensars s smooth transfer 
of respottdhilitiee from local ssrvios 
providers to locd educetional egendes 
(LEAs), toglr **"g any reqaireaients for 
oontintted services ander this part Oiat ars 
the respondhihty of the LBAs. 

S. Other provisions aeoessary to ensure 
effective taadtlon of chOdrsn ander this pari 
to preschod eervloes under Part B of the Act 
Agreements thst ars Bsds between the two 
agencies need to be flexible enough to ensars 
thet geps ia services will not occur. 

|90gM PravWonofaanrtoaaBatare 
avahiatlon and i 



Early Intervention servioee for an 
eligible child and tha child'e family may 
commence before the completion of the 
evaluation and assessment In | S03.322, 
if the following conditions sre met: 

(s) Psrontal consent is obtsined. 

(b) An interim IFSP is devdoped thst 
includes— 

(1) The nsme of the esse manager who 
will be responsible, consistent with 

1 303.344(g). for implementation of the 
interim IFSP and coordination with 
other egendes and persons; and 

(2) The early intervention services 
that have been determined to be needed 
immediately by the child snd the child's 
family. 

(c) The evaluation and assessment are 

completed within the time penod 
required in 1 303.3Z2(e). 

(Authority: 20 U.S.C 1477(c)) 

Note: Thit tection it intended to 
eccompliih two ipecific purposes. (1) To 
facibtate the provision of services in the 
f ^ ent thet e child has obvious lir*nediete 
needs thet are identified even et ttii. Ume of 
referrel (e.g. a phytiden recommends thet e 
child with cerebrel pdsy begin receiving 
physical therepy es soon es possible); and (2) 
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to ensurt that ths rtquirements for the timeiy 
«valuationand aaMument art not 

circumvtnttd. 

RtapooilMmyand 
•ccoMfitaMHy. 

Each agency or person who hat a 
direct rols in the provision of early 
intevention services is Psaponsible for 
making a good faith effort to assist each 
eligible child in achieving the outcomes 
in the child's IFSP. However, Part H of 
the Act does not require that any agency 
or person be held accountable if an 
eligible child does not achieve the 
growth projected in the child's ISFP. 

(Authority: 20 U.S.C 1477) 
Persooaal Training and Standards 

S 30X310 Comprahanalvt ayttam of 
pfsonntt dtvlopt n u t 

(a) Each system must include a 
comprehensive system of personnel 
de*'elopment. Subject to paragraph (b) of 
this section, 9 State's current personnel 
de^'elopment system required under Part 
B of the Act (34 CfR 300.3W through 
3<X).387) may be us^d «o satisfy this 
requirement. 

(b) The personnel development 
system under this part must — 

(1) Provide for preservice and 

in service training to be conducted on an 
interdisciplinary basis, to the extent 
appropriate: 

(2) Provide for the training of a variety 
of personnel needed to meet the 
requirements of this part including 
public and private providers, primary 
referral sources, paraprofessionals. and 
persons who will serve as case 
managers; and 

(3) Ensure that the training provided 
relates specifically to— > 

(i) Meeting the interrelated 
psychosocial, ksalth, developmental, 
and educational needs of eligible 
children under this part; and 

(ii) Assisting families in enhancing the 
development of their children, and in 
participating fully in the development 
and implementation of IFSPs. 

(Authority^ U.S.C 147Q(b)(a)) 

(303.361 Parsonnalatandarda. 

(a) As used in this part — 

(1) "Appropriate professional 
requirements in the State'* means entry 
level requirements that — 

(i) Are based on the highest 
requirements in the State applicable to 
the profession or discipline in which a 
person is providing early inter\'ention 
services; and 

(ii) Estdbiish suitable qualifications 
for personnel providing early 
intervention services under this part to 
eligible children and their families, who 
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art served by State, local and private 
agencies. 

(2) "Highest requirements in the State 
applicable to a specific profession or 
discipline*' means tha hi^est entry-level 
academic degree needeofor any State 
approved or recognized certification, 
licensing, registration, or other 
comparable requirements that apply to 
that profession or discipline. 

(3) "Profession or discipline" means a 
specific occupational category that-*- 

(1) Provides early intervention 
services to children eligible under this 
part and their families; 

(ii) Has been established or 
designated by tha State; and 

(iii) Has a required scope of 
responsibility and dMrca of supervision. 

(4) '*Stats approved or recognized 
certification, Ucensing, registration, or 
other comparable requirements'* meana 
the requirements that a Statt legislature 
either has enacted or has authorized a 
State agency to promulgate tlux^ugh 
rules to establish the entry • level 
standards for employment in a specific 
profession or disciplina in that State. 

(b)(1) Each statewide system must 
have policies and procedures relating to 
the establishment and maintenance of 
standards to ensure that personnel 
necessary to carry out the purposes of 
this part are appropriately and 
adequately prepared and trained. 

(2) The policies and procedures 
required in paragraph (b)(1) of this 
section must provide for the 
establishment and maintenance of 
standards that are consistent with any 
State approved or recognized 
certification, licensing, or other 
comparable requirements that apply to 
the profession or discipline in which a 
person is providing early intervention 
services. 

fc) To the extent that a State's 
standards for a profession or discipline, 
including standards for temporary or 
emergency certification, are not based 
on the highest requirements in rhe State 
applicable to a specific profession or 
discipline, the State*a application for 
assistance under this part must include 
the steps the State la taking, the 
procedures for notifying public agencies 
and personnel of those steps, and the 
timelines it haa astablished for the 
retraining or hiring of personnel that 
meet appropriate professional 
requirements in tha State. 

(d)(1) In meeting the requirements in 
paragraphs (b) and (c) of this section, a 
determination must be made about the 
status of personnel standards in the 
State. That determination muat be based 
on current information that accurately 
describes, for each profession or 
discipline in which personnel are 



providing early intarvention services, 
whether tha applicable standaids are 
consistent with the highest requiremenU 
in tha State for that profession or 
descipline. 

(2) Tha informatioa required in 
paragraph (d)(1) of this section must bo 
on file in tha lead agency, and available 
to the publia 

(e) In identifying the "highest 
requirements in una State" for purposes 
of this section, tha requirements of all 
State statutes and tht ruler of all Suta 
agencies applicable to serving childf«n 
eligible under this part and their families 
must be considered. 

(.Authority: 20 U.aC I476(b)(l3j) 

Mm This section requires that a St^tt use 
its own sxisting highei* rfKjuiremenU to 
determine the standards appropriats to 
pcrtoiuiel who provide early intervention 
services under this part The regulations do 
not requirt States to set any sptlcified 
trainina standard, such as a mastsr's degree, 
for employment of personnel who provide 
•ervicet under this part 

The regulations permit each State to 
determine ths specific occupational 
categories required to pmvids early 
irturvenUon services to children aUgibls 
undji this part and thsir families, and to 
revits or expand these categories ss needed. 
The professions or disciplines need not be 
hmited to traditional occupaUonal catesories. 

Subpart E-Procodunri Safeguards 
General 

1301400 Oenaralrespons^tyof lead 
•oancy for procedural aafeguarda. 

Each lead agency shall be responsible 

for— 

(a) Establishing or adopting 
procedural safeguards that meet the 
requirements of this subpart and 

(h) Ensuring effecUve implementation 
of the safeguards by each public agency 
in the State that is involved in the 
provision of early intervention services 
under this part 

(Authority: 20 U.S.C 1480) 

1303.401 OaflnMona of oonaont, native 
IMOMOO. and paraonaay MantmaMo 
Informatioa 

As used in this subpart^ 
(a) "Consent" means that— 

(1) The parent has been fiilly informed 
of all information relevant to the activity 
for which consent is sought, in the 
parent's native language or other mode 
uf communication; 

(2) The parent understands and agreea 
in writing to tha carrying out of tha 
activity for which consent is sought and 
the consent describes that acUvity and 
lists the records (if any] that will bo 
released and to whom; and 
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(9) Tbt parent underttaodt that the 
frantiiii of content la voluntary on the 
part of the parent and may be revoked 
at any timr 

(b) * Nativt language " when uted 
with reference to persons of limited 
English proficiency, means the language 
or mode of communication normally 
used by the parent of a child eligible 
under thia part 

(c) **Per«onaliy identifiable** means 
that information includes — 

(1) .he name of the child the child's 
parent, or other familv member 

(2) Th9 address of the child; 

(3) A personal identifier, such os the 
child*s or parentis aocial security 
number or 

(4) A list of personal charactenstics or 
other information th«t would make it 
possible to idenUfy the child with 
reasonable cerUlnty. 

(Authority: »U.S.C 1460) 

§103^ Opportunity 10 a«mlnerecorda. 

In accordance %^th the confidentiality 
procedures in the regulations under Part 
B of the Act (CFR 300^ through 
300.570), the parenU of a diild eligible 
under this ptft must be afforded the 
opportunity to inspect and review 
racords relating to evaluations and 
assessments, eligibility determination, 
development and Implementation of 
IFSPs. Individual complainU dealing 
%^th the child, and any other area under 
this part involving records about the 
child and the child's fwily. 
fAuthority: 10 use. 1460(3)) 



(t) CenmL Written prior notice must 
be given to the perenU of a child eligible 
under this part s reasonable time before 
a public agency or service provider 
proposes, or refuses, to initiate or 
change the identification, evaluatioa or 
placement of the child, or the provision 
of appropriate early intervention 
services to the child and the child's 
family. 

(b) Coment of notice. The notice must 
be in sufficient deUil to inform the 
parenta al)out— 

(1) The action that is being proposed 
or refused: 

(2) Hie reasons for taking the action; 

and 

(3) All procedural safeguards that are 
available under this part 

(c) Native language. (1) The notice 
mustl>e— 

(i) Written in language 
understandable to the general public; 

and . 

(ii) Provided in the native language of 
the parents, unless it is clearly not 
feasible to do so. 



(2) If the native language or other 
mode of communication of the parent is 
not e written language, the public 
agency, or designeted service provider, 
shall take ataps to ensure thet» 

(i) The notice is translated orally or t>y 
other means to the parent in the parent's 
native language or other mode of 
communication; 

(ii) The parent understands the notice; 
and 

(iii) There is written evidence that the 
requirements of this paragraph have 
been met 

(3) If e parent is deaf or blind, or has 
no written language, tiie mode of 
communication must be normally 
used by the parent (such as sign 
language, braille, or oral 
communication)^* 

(Authority: 30 U.S.C 14S0 (5). (6)) 
§303.404 taenteonaent 

(a) Written parenUl consent must be 
obtained before— 

(1) Conducting the initial evaluation 
and a ^sessment of a child under 
1 303.322; and 

(2) Initiating the provision of early 
Interventicm services for the fint time 
(i.8., at the time that the initial IPS? ia 
developed). 

(b) If consent is not given, the public 
agency shall make reasonable effortf to 
ensure .that the parent* 

(1) Is fully aware of the nature of the 
evaluation and assessment or the 
services that would be available; and 

(2) Understands that the child will not 
be able to receive the evaluation and 
assessment or services unless consent is 
given. 

(AnthoritraOU5.C14aO) 

Note 1* In addition to the consent 
requlrtrntnts In ^ section, other consent 
raquirtments (raHnllni pertonstty 
identifisble infbnnstkm) art included In the 
confidentiality lequireaents In the 
itguUtiODS under Part B of the Act (34 CFR 
300971). and In 34 en Part 90 (Privacy 
RighU of Pamt« and StudenU). both of 
which app^ to this part 

Note 2: The Part B rcsulstions contain 
pioceddrtt to enable public afeociet to 
initiate a due process hearina cv use other 
procedures to override a parent's refusal to 
consent to the initial evaluatioa of the 
parent's diild. Those procedures apply to 
aUfible chikfaen vnder this part, since the 
Part B evaluation requirement apphes to aU 
handicapped children in a SUta. including 
infants and toddlers. 

f30\40a aunogate parenta. 

(1) General Each lead agency shall 
ensure ttiat the rights of children eligible 
under this part are protected if^ 

(1) No parent (as defined in 1 303.18) 
can be identified; 



(2) The public agency, after 
reasonable affoits, cannot discover the 
whereabouts of a parent; or 

(3) The child is a ward of the Stste 
under the laws of that State. 

(b) Duty of lead agency and other 
public agenciee. The du^ of the lead 
agency, or other pubMc agency under 
paragraph (a) of this section, 'Jidudes 
the assignment of an individual tc act as 
a surrogate for the parent. This must 
include a method for^ 

(1) Determinii^ whether a child needs 
a surrogate parent; and 

(2) Assigning a surrogate parent to the 
child. 

(c) Criteria fonelecting surrogotes, 
(1) The lead agency or other public 
agency may select a aurrogate parent in 
any way permitted under State law. 

(2) Public agendea ahall enaure that a 
person selected as a surrogate parent— 

(1) Has no interest thet conflicu with 
the interests of the child he or she 
represents; and 

(U) Haa knowledge and skills that 
eiuura adequate representation of ttie 
chUd. 

(d) Non-employee reguireinent; 
compenection. (1) A peraon aaaigned as 
a surrogate parent may not be an 
jmployee of any agency Involved in the 
provision ^ early intervention or other 
services to the child, 

(2) A peraon who otherwise qualifies 
to be a surrogate parent under 
paragraph (dKl) of this section is not an 
employee aolely l>ecauae he or she is 
paid by public agency to serve as a 
aurrogate parent 

(a) ReeponMibilitiei. A surrogate 
parent may reprasent a child in all 
matten related to— 

(1) The evaluation and assessment of 
the child; 

(2) mvelopment and implementation 
of the child's IFSPs, including annual 
evaluations and periodic reviews; 

(3) The ongoing provision of early 
intervention services to the child; and 

(4) Any other rights established under 
this part 

(Authority: 30 US.C 14S0(4)) 

Impartial Prooadutes for Reaolving 
Individual Child CooplalttU 



|30si.420 AdnHnlatrattve 



rse^lifttonof 
oompwma toy an Impartial 



Each aystem must Include written 
procedures for the timely administntive 
resolution of individual child complaints 
by parents concerning any of the 
matten in 1 303.403(a). A State may 
meet this requirement by— 
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(a) Adopting the due process 
procedures in 34 CFR 300.506 through 
300.512; or 

(b) Developing procedures that— 
(1) Meet the requirements in 

IS 303.421 through 303.425; and 

(2] Provide parents s means of filing s 
complaint* 

(Authority: 20 U S.C. 1460(1)) 

Note 1; Sections J03.420 through 303 425 trs 
concerned with ths adoption of impartial 
procedure! for resolving individual child 
complaints (i e.. comptainta that generally 
affect only a single child or tha child'e 
family). Theae procedurea require the 
appointment of an impartial decision-maker, 
who ia not nn employee of any agency 
involved in the proviaion of early 
mterventioa servicea. to resolve a dispute 
between the parent and the public agency. 
The agency ia bound by the dedaion of the 
impartial decision- maker, and is required to 
implement the deciaion, unleaa it is reversed 
on appeal. 

A different type of adminiatrative 
procedure is mcluded mil 303.510 through 
303.512 of Subpart F. Under Uioac procedurea. 
the lead agency ia reaponaible for (l) 
invcatigatmg any complamt that it receivea 
(including indiv.dual child complainta. and 
thoae that are systemic in nature), and (2) 
resolving the complamt if the sgency 
Jetermmes thst a violation haa occurred. 

Nota 2: It is important that the 
ddmmistrstive procedures developed by a 
State be designed to reault m apeedy 
resolution of complainta. An infant a or 
toddler's development is so rapid that undue 
d.'Iay could be potentially harmful. 

In an effort to facihtate resolution. States 
may wish, with parental conuurrenc e, to offer 
mediation as an mtervenmg step pr.or to 
implementing the procedurea m thia section. 
Although mediation la not required under 
«!(Uier Part B or Part H of the Act aome St a tea 
have reported that mediations conducted 
under Part B have led to spoedy rvaolution of 
differences bct^ecsr. parents and agencies, 
without th* development of an adversarial 
rrlationai p anc* with minimal emotional 
srresa to parent*. 

Whtle a Stdte may elect to adopt a 
mediaUon process, the State cannot require 
that parents use that process. Mediat.un may 
not t>e used to deny or delay s parent's nghts 
under this part. The complamt mu^t he 
resolved and a wntten decision made, withm 
the ao^day iimshne in 1 303 423. 

§ 303.421 Appointment of sn Impartial 
pareon. 

(a) QuahficaUons and duties. An 
impartial person must be appointed to 
implement the complaint resolution 
process in this subpart The person 
must — 

(1) Have knowledge about the 
provisions of this part and the needs of. 
and services available for. eligible 
children and their families; and 

(2) Perform the following duties: 
(i) Listen to the presentation of 

relevant viewpoints about the 



complaint examine all inirbnnation 
relevant to the issues, and seek to reach 
a timely resolution of tha complaint 

(ii) Provide a record of tha 
proceedings, including a w.itten 
decision. 

(b) DefiniUon of impartial, (1) As used 
in this section, **impartiar* means that 
the person appointed to implement the 
complaint resolution process^ 

(1) is not an employee of any agency 
or program involved in the provision of 
early intervention services or care of the 
child; and 

(ii) Does not have a personal or 
professional interest that would conflict 
with his or her objecdvity in 
Implementing the process. 

(2) A person who otherwise qualifies 
under paragraph (b)(1) of this section is 
not an employee of an agency solely 
because the person is paid by the 
agency to implement the complaint 
resolution process. 

(Authority. 20 U.S.C 14^0(1)) 

S30a.42a Parent rights In admMttratlva 



(a) CeneraL Each lead agency shall 
ensure that the parents of diildren 
eligible under this part are afforded the 
righU in paragiaph (b) of this section in 
any administrative proceedings carried 
out under | 303.420. 

(b) Rights. Any parent involved in an 
administrative proceeding has the right 
to— 

(1) Be accompdnied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
early intervention services for children 
eligible under this part 

(2) Present evidence, and confront 
cross-ex'imine. and compel the 
attendance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the proceeding that has not 
been disclosed to the parent at least five 
days before the proceeding: 

(4) Obtain a wntten or elecironic 
verbatim transcription of the 
proceeding: and 

(5) Obtain written Hndings of fact and 
decisions. 

(Authority: 20USCl4aO) 

1 303.423 Convenience of proceedlnga; 



(a) Any proceeding for implementing 
the complaint resolution process in this 
subpart must be carried out at s t^me 
and place that is reasonably convenient 
to the parents. 

(b) Each lead agency shall ensure ithat 
not later than 30 days after the receipt of 
a parent's complaint the impartial 
proceeding required under this subpart 
^s completed ind a written decision 
mailed to each of the parties. 



(Authorilr 20 UAC 1400(1)) 

Note Under Part B of the Act SUtesart 
allowad 40 days to conduct an impartial due 
process hearing (i.a^ within 45 days after tha 
receipt of a request for a hearing, a dtdsion 
is leacbed and a copy of tha dedsion is 
mailed to each of tha parties). (See 34 CFR 
30asU) Tltts. if a State, in meeting the 
requiramimu of i 303.42a alecU to adopt tha 
due process pro«^ures under l^rt & that 
Siate would also have 40 days for haarings. 
Htmcver. any State in that situation is 
encoumged (but not required) to accelerate 
the timeUness for tha due process hearings 
for children who are eligible under this part^ 
from 45 days to the 30^y ttmelina in this 
section. Because tha naeds uf children in tha 
birth through two sge range change so 
rapidly, quick resolution ofcoroplainU is 
important 

§303.424 OvNaettoffi. 

Any party aggrieved by the findings 
and decision regarding an 
administrative complaint has the right to 
bring a civil action in State or Federal 
court under section 680(1) of the Act 
(Authority: 20 V.S.C 1400(1)) 

|3n.42S Statue Of a chlM during 
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(a) During the pendency of any 
proceeding involving a complaint under 
this subpart unless the public agency 
and parents of a child otherwise agree, 
the child must continue to receive the 
appropriate early intervention services 
currently being provided. 

(b) If the complaint involves an 
application for initial services under this 
part the child must receive those 
services that are not in dispute. 
(Authority: 20 U.S.C. 1480(7)) 
Coof^dentiaUty 

§303.400 ConfMantlantyof Infomiatloft 

(a) Each State shrill adopt or develop 
policies and procedures that the State 
will follow in crder to ensure the 
protection of any personally identifiable 
information collected, used, or 
maintained under this part 

(b) These policies and procedures 
must meet the requirements in ;h CFR 
300.560 through 300 576. with the 
following modifications: 

(1) Any reference to the '*Stiite 
educational agency" means the lead 
agency under this part 

(2) Any reference to "education of 
handicapped children," "education of all 
handicapped children," or "provision of 
free public education to all handicapped 
children" means the provision of 
services to children eligible under this 
part and their families. 

(3) Any reference to "local 
educational agencies" and 
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"intermediate educational units** means 
local service providers. 

(4) Any reference to 34 CFR 300.128 
means {i 303.1M and 303 321. 

(5) Any reference to 34 CFR 300.129 
means this aecUon (i 303.460). 
{Authority 20 U.S.C 1480(2). 1483) 

Nota: With the modificaticns in parsgraphs 
(blfl) through tb)(5) of thi« section, the 
confidentiahty requirements in the 
regulauons imptementins Part B of the Act 
(34 CFR 300.580 through 300.576) are to t>e 
uied by pubhc asenciec to meet the 
confidentishry requirements under Pari H of 
Uie Act and this section (303 560). 

The Part B provisions incorporate by 
t«fer«nca the regulations in 34 CFR Part 09 
(Privacy P^ts of Parents and Studenu). 
therefore. Uiosc regulations also apply to this 
part. 

Subpart Stata Administration 
General 

fi3O3JO0 Uad agtfKy aatabllatmMnt or 
tfasi9nation. 

Each system must include a single line 
of responsibihty in a lead agency that— 

(a) Is estMbbshed or designated by the 
Co\emor and 

(b) Is responsible for the 
administration of the system, in 
accordance %^th the requirements of 
this part 

(Authority: 20 U.S.C. 147B(bH9)) 

1 303.50 1 Suparvlslon and nH>n(tor1n9 of 
programs. 

(a) General, Each lead agency is 
responsible for the general 
administration* supervision, and 
monitoring of programs and activities 
receiving assistance under this part, to 
ensure compliance with the provisions 
of this part. 

(b) Methods of administering 
programs. In meeting the requirement in 
paragraph (a) of this section, the lead 
agency shall adopt and use proper 
methods of administering each program. 
Including— 

(1) Monitoring of agencies, 
Institutions, and organizations receiving 
assistance under this part; 

(2) Enforcement of any obligations 
imposed on those agencies under Part H 
of the Act and these regulaUons: 

(3) Providing technical assistance, if 
necessary, to those agencies, 
institutions, and organizations; and 

(4) Correction of deficiencies that are 
identified through monitoring. 
(Authority! 20 U.S.C I47e(b)(0)( A)) 

Lead Agancy Procaduias for ReaoUing 
Complaiiila 

ISOXSIO AdORtlnQOOinplaintpfOcoduraa. 

Each lead agency shall adopt written 
procedurea for— 



(a) Receiving and resoUing any 
complaint that one or more requirements 
of this part are not being met: and 

(b) Conducting an independent on site 
investigation of a complaint if the lead 
agency determines that anon-aite 
investigation is necessary. 

(Authority. 20 U.S.a 147a(bK9)) 

Nots: Because of the interagency nature of 
Part H of the Act complaints received under 
these regulatione could concern violations by 
(t) any public agency in the >Ute that 
receives funds under Uiis^«. (e.g,Uielead 
agency and the Council), (r; other public 
agencies Uiat are involvec'. Ji the SUte's early 
inlervenuon program, or (3J private service 
providers that reoeivt Pari H funds on a 
contract l>as<9 from a public agency to carry 
out a given funcuoo or provide a given 
service required under this pa~ . These 
complaint procedures are in addition to any 
oUier righu unde? State or Federal law 
Complaints under thet^ procedures are filed 
mth Uie lead agency 

{ 303.51 1 An organisation or Individual 
may ma a complaint 

An individual or organization may 
a written signed complaint with the lead 
agency. The complaint must include — 

(a) A sUtement that the SUte has 
violated a requirement of Part H of the 
Act or the regulations in this part; and 

(b) The facts on which the complaint 
is based. 



(Authority. 20 U.S C 147a(b)(9)) 

S303.S12 Minimum complaint procoduraa. 
Each lead agency shall include the 

following in its complaint procedures- 
la) A time limit of 60 days after the 

agency receives the complaint — 

(1) To carry out an independent on- 
site investigation, if necessary; and 

(2) To resolve the complaint. 

(b) An extension of the time limit 
under paragraph (a) of this section only 
if exceptional circumstances exist with 
respect to a particular complaint. 

(c) The right to request the Secretary 
to review the final decision of the lead 
agency. 

(AuUiority 20 U S.C 147B(b){9)} 

PoUcies and ProcedunM Related to 
Financial Matter* 

{303520 PoNdaardatadtopaymantfor 
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(a] General. Each lead agency is 
responsible for estabUshing State 
policies related to how services to 
childien eligible under this part and 
their famiUes will be paid for under the 
State's aarly intervention program. The 
policies must-^ 

(1) Meet the requirements in 
paragraph (b) of this section; and 

(2) Be reflected in the interagency 
agreements required in i 303.523. 



if::-, 



(b) Specific funding policies. A State's 
policies must — 

(:) Specify which functions and 
services wiU be provided at no cost to 
all parents; 

(2) Specify which functions or 
services, if any. will be subject to a 
system of payments, and include — 

(i) Information about the payment 
system and achedule of sliding fees that 
will be used; and 

(u) The basis and amount of 
payments: and 

(3) Include an assurance that— 

(i) Fees will not be charged for the 
services that a child is otherwise 
entitled to receive at no cost to parents, 
and 

(ii) The inability of the parents of an 
eligible child to pay for services will not 
result in the denial of aervices to the 
child or the child's family. 

(c) Procedfjres to ensure the timely 
provision of services. No later than the 
beginning of the fifth year of « State's 
participation under tl^s part the State 
shall implement a mechanism to ensure 
thai no services that a child ia entitled to 
receive are delayed or denied because 
of disputes between agencies regarding 
financial or other responsibilities. 
(AuUiority. 20 U.S C 1476(b)(9)) 



1303.521 

(a) General. A State may establish, 
consistent with i 303.12(a)(3)(iv). a 
system of payments for early 
intervention services, including a 
schedule of sliding fees. 

(b) Functions not subject to fees. The 
following are required functions that 
must be carried out at public expense by 
a State, and for which no fees may be 
charged to parents: 

(1) Implementing the child find 
requirements in i 303.321: 

(2) Evaluation and assessment, as 
included in i 303.322, and Including the 
functions related to evaluation and 
assessment in i 303.12. 

(3) Case management as included in 
ii 303.0 and 303.344(g). 

(4) Administrative- and coordinative 
activities related to— 

(i) The development, review, and 
evaluation of U-^Ps in ii 303.340 
through 303.346; and 

(ii] Implementation of the procedural 
safeguards in Subpart E and the other 
components of the statewide system of 
early intervention services in Subparts 
Dand F. 

(c) States with mandates to serve 
children from birih. If a State has in 
effect a SUte law requiring the provision 
of a free appropriate public tducatton to 
children with handicaps from birth, the 
State may not charge parents for any 
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services (e g., physical or occupational 
therapy) required under tnat law that 
ure provided to children eligible under 
this part and their families. 
(Aulhonty: 20 U S.C 1472(2)) 

I 303.522 ld%iitificatlon and coordination 
of resourcts* 

(a) Each lead agency is responsible 
for— 

(1) Hid identificatiun and 
coordination of all available resoorces 

f )r early intervention services v>ithin the 
State, including those from Federal, 
State, local, and private sources; and 

(2) Updating the information cn the 
funding sources in paragraph (d)(1) of 
this section, if a legislative or policy 
change is made under any of those 
cources. 

(b) The Federal funding sources ir 
paragraph (a)(1) of this section include— 

(1) Title V of the Social Security Act 
(relating to Maternal and Child Health); 

[Z] TiUe XIX of the Social Security Act 
f relatmg to the general Medicaid 
Program, and EPSDTl; 

(3) The Head Start Act; 

(4) Parts B and H of the EHA. 

(5) Subpart 2 of Part D of Chapter 1 of 
Tide I of the Elementary and Secondary 
Education Act of 1965. as amended; 

(6) The Development ally Disabled 
Assistance and Bill of Rights Act (Pub. 
L. 94>103); and 

(7) Other Federal programs. 

[ ^uthonly- 20 U S C. 1476(b)(9)(B)) 

S 303.523 Intera^ercy sgrMmenta. 

(a) General. Each lead agency is 
responsible for entering into formal 
interagency agreements with other 
State>level agencies involved in the 
State's early intervention program. Each 
agreement must meet the requirements 
in paragraphs (b) through (d) of this 
section. 

(b) Financial responsibility. Each 
agreement must defme the financial 
responsibility of the agency for paying 
for early intervention services 
(consistent with State law and the 
requirements of this part). 

(c) Procedures for resolviri dispjtffs. 
(1) Each agreement must include 
procedures for achieving a timely 
resolution of intra- and interagency 
disputes about payments for a given 
service, or disputes about other matters 
related to the State's early intervention 
program. Those procedures must include 
a mechanism for making a fmal 
determination that is binding upon the 
agencies involved 

(2) The agreement with each agency 
must— 

(i) Permit the agency to resolve its 
own internal diiputei (based on the 
agenc/s procedures that are included in 



the agreement), so long as the agency 
acts in a timely manner and 

(ii) Include the process that the lead 
agency will follow in achieving 
resolution of intra-agency disputes, if a 
given agency is unable to resolve its 
o wn internal disputes in a timely 
mjnner. 

(d) Additional components. Each 
agreement must include any additional 
components necessary to ensure 
effective cooperation and coordination 
among all agencies involved in the 
State's early intervention program, 
(Authority. 20 U.S.C 1476(b)(9)(F)) 

Note; A State may meet the requirement m 
paragraph (c)(1) of thia section in any way 
permitted under Stata law, including (i) 
providing for a third party (e g., an 
admin:iTati>'e law judge) to review a dispute 
and render a deciaion, (2) aisignment of the 
re9poniib)hty by iha Governor to the lead 
agency or Council, or (3) having the final 
decision made directly by the Go\*emor. 

§303.524 Raaokitlon of disputet. 

(a) Each lead agency is responsible for 
resolving individual disputes, in 
accordance with the procedures in 

{ 303.523(c)(2)(ii). 

(b) (1) During the pendency of a 
dispute, the lead agency shall— 

(i) Assign financial responsibility to 
an agency, subject to the provisions in 
paragraph (b)(2) of this section; or 

(ii) Pay for the service, in accordance 
with the "payor of last resort" 
provisions in | 303.527. 

(2] \l in resolving the dispute, the lead 
agency determines that the assignment 
of financial responsibility under 
paragraph (b)(l)(i) of th^s section was 
inappropriately made, the lead agency 
shall- 

(i) Reassign the responsibility to the 
appropriate agency, and 

(ii) Make arrangements for 
reimbursement of any expenditures 
incurred by the agency originally 
assigned responsibility. 

(c) To the extent necessary to ensure 
compliance with its action in paragraph 
(b)(2) of this section, the lead agency 
shall- 

(1) Refer the dispute to the Council or 
the Governor; and 

(2) Implement the procedures in 
i 303.525. 

(Authority: 20 U.S.C 147S(b)(9)(E)) 

f303.S2S OeNveryof sarvteetlnatlmely 

nianfM<. 

Each lead agency is responsible for 
the development of procedures to ensure 
that services are provided to eligible 
children and Iheir families in a timely 
manner, pending the resolution of 
disputes among public agencies or 
service providers. 



(Authority: 30 U S.C l47e(b)(9)(D)) 

|303.S2a PoNcy for C0fitractln9 or 
ottwrwiaa arranging for aarvlcea. 

Each system must include a policy 
pertdining to contracting or making 
other arrangements with public or 
private service providers to provide 
early intervention services. The policy 
must include — 

(a) A requirement that all early 
intervention services must meet State 
standards and be consistent wKh the 
provisions of this part; 

(b) The mechanisms that the load 
agency will use in arranging for these 
sen ices, includmg the process by which 
awards or other arrangements a. made: 
and 

(c) The basic requirements that must 
be met by any individual or organization 
seeking to provide these services for the 
lead agency. 

(Aulhonly. 20 U.S.C 14r6(b)(l0)) 

Note: In implementu^g the 9tate%vidt 
■ystem, Statea may elect to continue usmg 
agenclei and mdividuala in both the public 
and private sertort that have previously been 
involved m providing eariy intervention 
■ervicet, to long ai thoae agenciea and 
individuala meet the requirementa of thia 
part 

$303,527 Payor of last resort 

(a) Nonsubstituiion of funds. Except 
as provided in paragraph (b)(1) of this 
section, funds under this part mny not 
be used to satisfy a financial 
commitment for services that would 
otherwise have been paid for from 
another public or private source but for 
the enactment of Part H of the Act. 
Therefore, funds under this part may be 
used only for early intervention services 
that an eiigibla child needs but is not 
currently entitled to under any other 
Federal State, local, or private source 

(b) Interim payments; re:mbursement 
(1) If necessary to prevent a delay in the 
timely provision of services to an 
eligible child or the child's family, funds 
under this part may be used to pay the 
provider of services, pending 
reimbursement from the agency or entity 
that has utlimate responsibility for the 
payment 

(2) Payments under paragraph (b)(1) of 
this section may be made for — 

(i) Early intervention services, as 
described in 1 303.12; 

(ii) Eligible health services (see 
I 303.13): and 

(iii) Other functions and services 
authorized under this part including 
child find, and evaluation and 
assessment 

(3) The provisions of paragraph (b)(1) 
of this section do not apply to medical 



ERLC 



170 



if 



26328 Federtl Refbter / Vol 54. No. 119 / Thursday. June 22. 1989 / Rules and Regulationi 



services or 'Veil-baby** health care (see 
|303.13(cKl)). 

(c) Non-reduction of benefits. Nothing 
in this part may be construed to permit a 
State to reduce medical or other 
assistance available or to alter eligibility 
under Title V of the Social Security Act 
(SSA) (relating to maternal and child 
health) or Title XDC of the SSA (relating 
to Medicaid for children eligible under 
this part) within the State. 
(Authority 20 U.S.C 1461) 

Nolt: The CongreM intended thtt tht 
entctment of Part H not t>a construed ei e 
licenie to any agency (indudins the lead 
agency and other agencies in tha State) to 
«nthdraw funding for Mrvicti that currently 
ara or would be made available to eligible 
children but for the axiitence of the program 
under this part Thus, the Congreta Intended 
that other nmding eouroet would oontinua. 
and that there would be greater coordination 
among agenciei regarding the payment of 
coitt. 

The Congreii further clarified iti Intent 
concerning payments under Medicaid by 
including in section 411(k)(U) of tha 
Medicare Catastrcphic Coverage Act of 1966 
(Pub. L 100-^960) an amendment to Title XIX 
of the Social Security Act That amendment 
atatet. in affect that nothing In thia title aball 
be cooatrued aa prohibiting or reatrictlng. or 
authorizing tha Secretary of Health and 
Human Services to prohibit or restrict 
payment under subsection (e) for medlctiS 
assiitanoe for covered services furnished io e 
handicapped Infant or toddler liecause such 
services are Included in the chUd*a IFSP 
adopted pursuant to Part H of tha EHA. 

1303^ Mmburaamant procedure. 

Each system must include a procedure 
for securing the timely reimbursement of 
funds used under this part, in 
accordance with | 903.527(b). 
(Authority: 20 U.S.C I476(b)(ll) 
Reporting Requirements 

$303.S40 DatacoNectlon. 

(a) Each syetem must include the 
procedures that the State uses to 
compile data on the statewide system. 
The procedures must— 

(1) Include a process for— 

(1) Collecting data from various 
agencies and service providers in the 
State; 

(li) Making use of appropriate 
sampling methods, if sampling is 
permitted; and 

(iii) Describing the sampling methods 
used, if reporting to the Secretary; and 

(2) Provide for reporting the data 
required under section 676(b)(14) of the 
Act, and other information that the 
siecretary may require, including 
information required under section 618 
of the Act. 

(b) The information required in 
paragraph (a)(2) of this section must be 



provided at the time and in the mani^er 
specified by the Secretary. 
(Authority: 20 U5.C 147e(bKl43) 
Use of Funds for Stole AdministratioD 
|303Jao Ueeoffundabylhelead 



A lead agency may use funds under 
this part that are reasonable end 

necessary for administering the State's 
early intervention program for infants 
and toddlers with handicaps. 

(Authority: 20 U.S.C 1473: 1470(b)(9)) 

Subpart Intorag^n^y 

CoonllnatInQ CoMnd 

GeDeiaf 

1103^ CetablehmentofCounca. 

(a) A State that desires to receive 
fmancial assistance under this part shall 
establish a State Interagency 

Coordinating Council composed of 15 
members. 

(b) The Council and the chairperson of 
the Council must be appointed by the 
Governor. The Governor shall ensure 
that the membership of ttie Council 
reasonably represents the population of 
the State. 

(Authority: 20 U^.C 14e2(a)) 

Note. Tha numt>er of members on tha 
Council was esUblisbed by aUtuta. However, 
to the extent that a SUte detarmines that full 
and affective representatioo lequiras more 
than 15 members, it would be appropriate for 
the Council to lequaat the Governor to 
appoint additional members of an ax officio 
basis, or, with tha permission of tha 
Goveroori for tha Council chairperson to Uka 
that action. 

in addition to appointing ex officio 
mcmlMrt to the Council consideration might 
be given to estabbshing (I) regional 
committees, or (2) apedal committees to 
address key issues related to tha affective 
implementation of this pari 

To the extent that additional members are 
added— either on an ex ofTtcio basis or 
through the aatabiishment of regional or 
special committee*— 4be Council may wish to 
ensure that the general proportion of parents 
on the Council (aa specified in 1 303.601(a)) is 
maintained However, to avoid a potential 
conflict of interest it is reconunended that 
parent representatives who are selected to 
serve on tha Council not ht employees uf any 
agency involved in providing early 
intervention services. 

In any deliberationa by tha Council for 
increasing tha numl>er of people who have e 
role in Council activities, it is suggested that 
consideration t>e given to maintaining an 
appropriate balance t>erween the urban and 
rural con\isunitiea of Uie State. 

faoo.eoi CompoeWoA. 

The Council must be composed of the 
following: 
(a) At leasts 
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(1) Three members who are parenU of 
infants and toddlers with handicaps or 
of handicapped children aged three 
through six; 

(2) Three public or private providers 
of early intervention services; 

(3) One representative from the State 
legislature; and 

(4) One person in personnel 
preparation. 

(b) Other members representing each 
of the appropriate agencies involved In 
the provision of or payment for early 
intervention services to eligible children 
and their families, and others selected 
by the Governor. 
(Authority: 20 U.S.C 14a2(b)) 

Note: te order to enhance the affectiveoese 
of the Council In carrying out its functions 
under this part it Is rtoommended that efforts 
he made to include repreaentatives of each 
Suta agency or other nalor servios provider 
that haa a role In the SUta'a early 
intervention program, such as the atate health 
and education departaienta, health care 
providers, and other key providers. It Is 
important for State agsncy representatives to 
have the authority to effectively represent 
their agendee. 

A reprssenUtfve of die SEA ^vbo Is 
reapoaeible for. or knowK^dgeab^ s about the 
Preschool Grants Progran under Section 019 
of theAct($4GFKPatt »1) would bean 
appropriate person to lie appointed as a 
regular member of the CoundL biduskm of 
such a person will belp to csr^ the smooth 
transition of children under this pari who will 
require special educatioa and related 
services under this program. 

It is recommended that the person selected 
to represent tha field of personnel 
preparation have expertise In early 
intervanf ^ progrsms for children eligible 
under tl is part and theu familiea. 

I301S0.' UeeoffyndebyttieCounelL 

(a) Cemyral. Subject to the approval 
by the Governor, the Council may use 
funds urder this part to hire staff and 
obtaiiA the services of professional, 
technical and clerical personnel as may 
be necessary to carry out the 
performance of its functions under this 
part. 

(b) Compensation andtxpenses of 
Council members. (1) Except as 
provided In paragraph (b)(2) of this 
section. Council members shall serve 
without compensation from funds 
available under this part but the 
Cotmcil shall reimburse Its members for 
reasonable and necessary expenses for 
attending meetings and performing 
Council duties. Funds provided under 
this part may be used for this purpose. 

(2) Funds under this part may be used 
to pay compensation If— 
(i) A Council member is not employed. 

or 
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(ii) A Council member mvut forfeit 
wages from other employment when 
participating in official CouncQ 
functions. 

(AuOiority 20 VS.C U70; liSZid (d)) 

f90).a03 Meetlngt. 

U) The Council shall ine#* it least 
quarterly and in such place* as it deems 
necessary. 

(b) The meetings must~ 

(t) Be publicly announced su^iciently 
in advance of the dates thay are to be 
held to ensure that all interested parties 
have an opportunity to attend; and 

(2) To tha extent appropriate, be open 
and accessible to the general pubUc. 

(c) Interpreters for persons who are 
deaf and other necesaary services must 
be provided at Council meetings, both 
for Council members'and participants. 
The Council may use funds under this 
part to pay for those services. 
(Authodtr ao U.S.C 14a2(c). (d)) 

|30aJ04 Conmetormteraat 

No member of the Council may cast a 
vot^ on any matter that would provide 
direct financial benefit to that member 
or otherwise give the appearance of a 
conflict of interest 

(Authority: 20 U.S.C 1842(f)) 
Functioos of tha Coundl 

i 303.850 OaneraL 
Each Council shall— 

(a) Advise and assist the lead agency 
in the development and implementation 
of the policies that constitute the 
statewide system; 

(b) Assist the lesd agency in achieving 
the full participation, coordination, and 
cooperation of all appropriate public 
agencies in the State; 

(c) Assist the lead agency in the 
effective implementation of the 
statewide system, by establishing a 
process that includes—- 

(1) Seeking information from service 
providers, case manogers, parents, and 
others about any Federal. State, or local 
policies that Impede timely service 
delivery; and 

(2) Taking steps to ensure that any 
policy problems identified under 
paragraph (c)(1) of this section are 
resolved; and 

(d) To the extent appropriate, assist 
the lead agency in the resolution of 
disputes. 

(Authority: 20 U.S.C. 1482(eJ) 

9303.651 Advising and assisting the lead 
sgsfKy In Its sdmlnistrattve duties. 

Each Council shall advise and assist 
the lead agency in the— 



(a) Identification of soiuces of fiscal 
and other support for services for early 
intervention programs under this part; 

(b) Assignment of financial 
responsibility to the appropriate agency; 
and 

(c) Promotion of the interagency 
agreements under i 303.523. 

(Authority 20 U.Sa 1482(e)(1)) 

9303.852 Applcatlons. 

Each Council shall advise and assist 
the lead agency in the preparation of 
applications under this part, and 
anendments to those applications. 
(Authonty 20U.S.a 1482(e)(2)) 

9303.aas Aimusl report to the Secrttary. 

(a) Each Council shall— 

(1) Prepare an annual report to the 
Governor and to the Secretary on the 
status of early intervention programs 
operated within the State for children 
eligible under this part and their 
families; and 

(2) Submit the report to the Secretary 
by a date that the Secretary establishes. 

(b) Each annual report must contain 
the information required by the 
Secretary for the year for which the 
report is msde. 

(Authority: 20 U.S.C 1482(e)(3)) 

Existing CouncUs 

930M70 Use of existing counciak 

If s Stste estsblished a Coundl before 
September 1, 1908, that ia comparable to 
the requirements for a Council in this 
subpart (e.g^ in terms of its composition, 
meetings, and functions], that Council is 
considered to be in compliance with 
these requirements. However, %vithin 
four years after the date that a State 
accepts funds under this part the State 
shall establish a Council that complies 
in full with the requirements of this 
subpart 

(Authority 20 U.S.C 14a2(g)) 

Note: Tliis Appendu %vil] not appear in the 
Code of Federal Regulationa. 

Appmfix A^Analysis of Comments 
and Changes 

The following is an analysis of the 
comments received on the Notice of 
Proposed Rulemaking (NPRM), and the 
changes made in the regulations since 
publication of the NPRM. Substantive 
issues, including comments on the 
preamble that applied to the text of the 
regulations, are included under the 
subpart subheading, and section to 
which they pertain in these final 
regulations. Therefore, unless otherwise 
indicated, all section numbers used in 
the Appendix refer to sections in the 
final regulations. Technical and other 
minor changes are not addressed. 



To assist readers in finding h here 
each section in the NPRiM ia located in 
the final regulation, a redesignation 
table has been included in Appendix B. 

Subpart A^-Ceneral 

Purpose of the early intervention 
program for infants and toddlers %>ith 
handicaps (9>03.1) 

Comment There was a general theme 
throughout the comments that the 
regulations should express the broader 
purposes of the Act (e.g., those related 
to improving the total functioning of 
eligible children, and enhancing the 
abilities of parents and other family 
members to meet the developmental 
needs of their children). 

DtMcuagioa: The Secretary believes 
that these final regulations provide the 
background and context for the 
implementation of this program, and 
refiect the broader purposes of the Act 
especially in terms of supporting the role 
of parents -^d other fanuly members in 
en^ancinf -oe development of infants 
and toddlers with handicaps. 

Change: No change has been made in 
i 303.1. However, throughout these final 
regulations, greater emphasis haa been 
given to (1) the importance of families of 
eligible children in enhancing the 
development of their children (see, for 
example, || 303^(2), 303.340(b), and 
303.34i(b)), and (2) parenU as decision- 
makers in determining the extent to 
which they, their eligible children, and 
other family members accept or decline 
services under this part (see. for 
example, || 303,3^y 303 404. and 
303.422). 

Eligible applicants for an award 
(I 303.2) 

Comment Some commenters 
recommended that the Department of 
Defense Schools (DODS) be listed 
specifically as an eligible applicant in 
this section to ensure that children 
whose families are in the military 
receive early intervention services. 

Discussion: The list of eligible 
applicants for an award is taken fi'om 
the Act and Includes the 50 States, 
Puerto Rico, the District of Columbia, 
and eligible territories. There is no 
statutory basis for adding other 
applicants for an award. Eligible ' 
children whose families are in the 
military will be able to receive services 
based upon where they are domiciled. 

Change: No change has been made 
with respect to children of military 
families. However, a sentence has been 
added to | 303.2 to clarify that the future 
eligibility of the Republic of Patau will 
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be governed by the terme of the 
Compact of Free Aiiociation. 

Activities that may be supported under 
this part (| 303.3) 

Comment A few commenters 
requested that this section be amended 
to permit funds under this part to be 
used in coordination with funds under 
the Preschool Grants program, 34 CFR 
Part 301. for the planning and 
development of a statewide 
comprehensive delivery system for 
children from birth throu^ age five. 

Discussion: Although funds under this 
part must be used only for acti\ities 
rt lated to infants and toddlers with 
handicaps, a broader provision is 
ccntaineJ under the Pteschool Grants 
program. Under that authority. States 
may use up to 20% of their annual grant 
funds (1) for planning and developing a 
comprehensive delivery system of 
services for children from birth through 
five, and (2) for providing direct and 
support services to children with 
handicaps, aged three through five (see 
34 CFR 301.30). 

Funds under this part may be used in 
coordination with the Preschool Grant 
funds for planning and implementation 
activities for children from birth through 
age five, so long as (1) there is a clear 
audit trail on each funding source, and 
(2) the funds under this part are used 
only for activities for children bu th 
through age two. 

Change: None. 

Comment. Commenters requested that 
e definition of "direct services'* be 
added. Commenters also asked for 
guidance about what would constitute 
allowable administrative costs for 
activities to plan, develop, and 
inplement the statewide system 

Discussion: Information about 
allowable administrative costs is 
included in the EDGAR regulations. 34 
CFR Part 80. With respect to "direct 
services." the Secretary feels that a 
definition in the regulations is not 
necessary. Direct services are those that 
would be provided directly to a child 
(e g.. physical therapy or occupational 
iherapy). or to the family (e g.. 
counseling or transportation). 

Change: None. 

Comment: A commenter stated that 
the use of the term "private sources" in 
the Act should not be construed to 
require private nonprofit organizations 
to maintain their fiscal effort or to 
prevent States from using funds under 
this part if those funds are withdrawn. 
The commenter furt^ er stated that the 
inclusion of "private sources" was 
intended as an expression of 



Insurers continue to pay for early 
intervention services. 

Discussion: The Secretary agrees, 
that, although private organisations are 
encouraged to continue to provide eariy 
intervention services to eligible children 
and their families, they cannot be 
required to do so. States are not 
prohibited from using fundi under this 
part to pay for services to children and 
families that were previously funded by 
private organizations, if the private 
funds are withdrawn. 

Change: None. 

Applicable regulations (I 303.4) 

Comment' May commenters requested 
that the applicable provisions from other 
regulations (i.e.. the Education 
Department General Administrative 
Regulations (EDGAR), and those 
implementing Part B of the EHA) be 
incorporated in this part, rather tlian 
making reference to those provisions, as 
was done in the f^TRM. Some of the 
commenters stated that ha\ing a self- 
contained Get of regulations would 
facilitate administration of the program. 
A few commenters pointed out that 
simply referencing the other regulations 
places an undue burden on parents, 
because they are forced to search out 
the other documents. Other commenters 
recommended that certain of the Part B 
definitions that were referenced in 
i 303.16 of the NPRM (e.g.. '^public 
agency.'* "quahfied," and certain related 
services deHnitions) be modified to 
reflect the special needs of infants and 
toddlers. 

Discussion: The Secretary agrees with 
commenters that, to the extent possible, 
these regulations should contain fill 
relevant information within one 
document. The Secretary has 
determined that complamt procedures, 
like those in EDGAR, should be added 
in this part, because the Department has 
proposed to delete those procedures 
from Part 76. However, it is not feasible 
to include all applicable provisions of 
EDGAR. 

The Secretar>* believes that the 
EDGAR definition of "State" that was 
referenced in 1303.15 of the NPRM 
should be deleted, and that the 
definition of "SUte'* in section e02(a)(e) 
of the Act should be added to these 
regulations, because that definition 
includes the specific States and 
jurisdictions covered under this part for 
program operation purposes. Tlius. each 
"State" included in the definition muf t 
meet all substantive requirements under 
this part. A special definition of "State'* 
is included in i303.200(b)(2) for the 
purpose of making grants under this 



Although it ia not feasible to include 
all of the applicable proviafona of Part B« 
the Secrttary has determined that a 
number of provisiona ahould ba added 
particularly all definitiona that were 
incorporated by referenca in 1303.10 of 
the NPRM. and certain procedural 
requirements. To the extent appropriate, 
modifications have been made in those 
pro>isiona to reflect the apecial 
requirements of infants and toddlers 
Y^ith handicaps and their families. 

Change: The following changes have 
been made: (1) Minimum State 
complaint procedures, similar to those in 
EDGAR, have been added at 11303.510 
through 303.512; (2) The EDGAR 
definition of "State", as referenced in 
1303.15 of the NPRM. haa been deleted; 
(3) llie definition of '•State*' from 
Section 0O2(a)(6] of the Act baa been 
added at 1303.22 with appropriate 
modifications; and (4) A number of 
provisiona from the Part B regulations 
have been added to thir part including 
(a) certain procedural safeguards that 
have either been adopted with 
modifications or adapted (see discussion 
on 1303.400 in this Appendix), (b) 
definitiona that have been adopted 
verbatim (i.e., "include; including'* 
(1303.15). and "parent" (1303.16)), and 
[r] definitions that have been adapted 
(i.e.. '^public agency** ({303.20). and 
"qualified** (§303.21)). 

Definitions of related services that 
were referenced in 1303.16 of the NPRKf 
have also been adapted and included 
under this part (see discussion on 
1303 12 in this Appendix). 

Defmitions 

Case management ({303.6) 

Comment: Many commentert 
recommended that the term "enable" be 
used in the definition of case 
management to emphasize the need to 
strengthen the ability of families to carry 
out discussion and functions related to 
case management. 

Discussion: The Secretar)- agrees that 
"enable** connotes an active role for 
families and should be included in tlje 
regulations. 

Change: The definition of case 
management has been amended to 
include "enable." 

Comment' A number of commenters 
requested that the apecific case 
management activities described in the 
legislative history of Pub. L 99-457 be 
added to the case manager's duties and 
responsibilities in 1303.6. These 
included: (1) assuring the timely delivery 
of aervices. (2) informing parents of the 
availability of advocacy services, and 
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active, ongoing process of continuously 
spebng the appropriate services or 
situations to beneru the development of 
each infant or toddler being served for 
the duration of the child's eligtbihty. 

Discussion: The Secretary agrees that 
the specific case management activities 
included in the legislative history of the 
Act should be added to the definition in 
5303.e, in order to reflect more 
accurately the duties and 
responsibilities of case managers under 
this part. 

Change: Section 303.e has been 
amended to include the requested 
activities. 

Comment' Many commenters 
requested that the final regulations 
include additional clarification 
regarding the role of parents in terms of 
case management activities. 

DiicuMsion: The Secretary agrees that 
more clartBcation is needed Under this 
part case managers, as public agency 
employees, serve as ^'system advocates*' 
for families, and function in a facilitating 
role, as needed (e.g^ to assist parents in 
obtaining services for their child and 
other family members). However, case 
management is not a static function, nor 
is it expected to be the same at every 
stage of a child's development or foi 
every family. The kinds of assistance 
that a family needs during the neonatal 
stage of a child's development may be 
different than their needs later in the 
child's bfe; and some parents may want 
and be able, to play a more active rola 
than others. Effective case management 
must be responsive to indiviiiual 
differences and family needs. 

Case management will be most 
effective if case managers and parents 
are able to work cooperatively together. 
For this reason. States should take all 
responsible efforts to ensure that a well- 
functioning collaborative working 
relationship is created. 
Change- None. 

Comment' Some commenters 
requested thM the regulations provide 
that pareiits be appointed as case 
managers for their children. 

Discuss.'on: The Secretary believes 
that the Congress included the 
requirements for case managers and 
case management in order to ensure 
that because of the interagency, 
multidisciplinary nature of Part H, tha 
burden of seeking out and obtainirg 
services guaranteed under this program 
would be placed upon appropriate 
public agencies in the State and not on 
the parents of eligible infants and 
toddlers. Thus, the statute requires that 
each IFSP must include *'the name of the 
case manager from the profession most 
immediately relevant to the infants and 
toddlers or family's needs who will be 



responsible for the implementation of 
the plan and coordination with other 
agencies and persons.** 

The Secretary believes that the 
statutory requirements evidence a clear 
congressional intent that the 
responsibility for "case management," 
as that term is defined in 1 303.0, be 
assigned to an appropriate, qualiHed 
public agency employee. It is also clear 
that the Congress did not intend for 
parents to have to assume this 
responsibility. 

Although parents may not be named 
as rase managers, the Secretary 
recognizes that parents (1) must be 
actively iiivolv«>d in making sure that 
their eligible children and other family 
members receive ail of the services and 
protections that they are entitled to 
under this part and (2] are major 
decision-makers in deciding the extent 
to which they will participate ia and 
receive services under, this program. 

Change: None. 

Comment Several commenters asked 
for regulations or clarifying notes that 
provide for case managers to (1) 
coordinate services across agencies, and 
(2) have the authority to ensure services. 
Some commenters requested that 
language be added specifying that it is 
not necessary to develop a new case 
management system if a system is 
already in place. 

Discussion: The Secretary bebeves 
tuat it is the lead agency's 
responsibility, with the assistance of the 
Council, to ensure that (1) services are 
coordinated across agencies, and (2) 
case managers are able to carry out case 
management on an interagency basis, as 
needed. The Secretary agrees that case 
managers because of their facilitating 
role, must be able to coordinate services 
for a child across agencies, in order to 
ensure the timely delivery of those 
services. He also agrees ihai new case 
management systems do not need to be 
developed* if a system that meets the 
requirements of this part is already in 
pUce. 

Change: A provision has been added 
at i 303.a(c](2) to require that States 
design their policies and procedures to 
enable case managers to effectively 
carry out case management functions on 
an interagency basis. 

Comment' A number of commenters 
requested that provisions be added to 
ensure that case managers have the 
necessary qualifications to carry out 
effectively their respons'bilities under 
this part 

Discussion: The Secretary agrees that 
because of the crucial role that case 
Utanagers play under this program, the 
qualifications for case managers should 
be added to the regulations. The 



Secretary balievas that to perform 
effectively the tasks required of them, 
case managers should have 
demonstrated knowledge and 
understanding about (1] the children 
who are eligible under this part. (2} the 
provisions of this part and (3) the 
State's early intervention service 
delivery system. 

Change: Section 3QJ 6 has been 
amended to include the qucilifications of 
case managers. 

Comment- Several coramenters 
recommended that addrional Huties be 
added to case management, including (i) 
offering guidance to fainihcs rej;ardmg 
financial planning &nd payment and (2) 
continuing case management throughout 
and beyond the transition penod when a 
child moves to services under Part E 

Discussion: In carrying out case 
management responsibilities under this 
part It is expected that case managers 
would provide guidance to famili^, as 
needed, regarding financial planning 
and payment to enable a child to receive 
early intervention services. Thus, an 
additional requirement is not necessary 
in the regulations. Case managers are 
responsible for assisting families in 
planning senices for the transition to 
services under Pail B. Part H does not 
authorize the continuation of case 
managemi^nt beyond the transition 
period when a child moves to services 
under Part a (See comments and 
diacussion on § 303.344 in this 
Appendix ) 

Change. *None. 

Children (§303.?) 

Comment Some commeriters 
expressed concern that the term "infants 
-flijd toddlers with handicaps," as used 
throughout the NTPM and in the 
definition of ^'children." could 
unnecessarily stigmatize children, 
especially "at risk" children who might 
be eligible for services, but are not 
handicapped. 

Discussion: The Secretary believes 
that the commenters* concerns are valid, 
because of the potential for children to 
be stigmatized. 

Change: Beginning with | 303.1, and 
throughout the final regulations, the 
term "children eligible under this part" 
has generally replaced the term "infanU 
and toddlers with handicaps." A note 
has been added to 1 303.16 to address 
the concern raised by the commenters. 

Council (I 303 8) 

Comment One commenter 
recommended that the name of the State 
Interagency Coordinating Council be 
changed to Coordinating Council on 
Early Intervention Services. 
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Discuision: The name of the Council 
is statutory: there is no basis for a 

change. 

Change: Uont. 

Early intervention program (i 303.11). 

Comment- A number of commenters 
recommended that the regulations 
acknowledge that a comprehensive 
system of early intervention services 
shoild encompass all appropriate 
services needed by an eligible child and 
the child's family, not just those under 
Part H of the Act. 

Discussion: The Secretary believes 
that the Congress intended that the 
early intervention program established 
under thia part should encompass 
activities that extend beyond the 
provision of discrete early intervention 
services. He believes that the program 
should include the total effort m a State 
that is directed toward meeting the 
needs of children eligible under this part 
and their families, including (1) those 
functions that must be carried out as 
part of a State's responsibilities under 
this part (e g., evaluation and 
assessment activities, case management 
and administrative-coordinative 
activities related to the development 
review, and evaluation of IFSPs. and 
implementation of the procedural 
safeguards); (2) specific early 
intervention services, as defined in 
S 303 12; and (3) medical and other 
services that an eligible child and the 
child's family may need, but which are 
not required under this part. 

Change: A definition of ''early 
intervention prop-am'* has been added 
at { 303.11. 

Early intervention services ({ 303 12) 

Comment. Seveial commenters asked 
for clanfication about the sliding fees 
provision in the definition of eaily 
intenertion services. Clarification was 
specifically requested regardmg whether 
some bervices. such as identification, 
assessment, and screening, are exrljded 
from the system of pa>Tr.ents Sorr.e 
commenters stated that early 
lnter;ent:on services that arc presently 
provided at no cost to parents in States 
with mandates should continue to be 
provided at no cost to parents. Another 
commenter requested that a minimum 
level of services be established for ail 
eligible children that would be provided 
at no cost to parents. 

Discussion: Since any system of 
payments. Including a schedule of 
fclidmg fees, will m part depend on the 
laws of individual States, the Secretary 
intends to leave decisions regarding the 
establishment of applicable criteria to 
the States. The Secretary believes. 
ho%vever. that there are certain activities 
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and functions (e^-. case management) 
that are not subject to a system of 
payments, and must be provided at no 
cost to parents. Also, to the extent that 
early identification, screening, and 
assessment services are required under 
the identificatioa location, and 
evaluation provision of Part B of the Act 
those services must be provided at no 
cost. 

In States wvith mandates to provide 
free appropriate public education 
(FAPE) to children from birth, those 
senices included under part B that are 
applicable to children under Part H (e.g.. 
physical and occupational therapy) must 
also be provided at no cost under this 
part. 

Change: Section 303.521 has been 
added tu delineate requirements related 
to the charging of fees. 

Comment' Commenters requested that 
the definition of "early intervention 
services'* be amended to state that early 
intervention services are designed to 
meet the needs of the family related to 
enhancing the child's development and 
are chosen in collaboration with 
parents. 

Discussion: The Secretary agrees that, 
because of the nature of the program, 
the definition of early intervention 
services should be revised as 
recommended by the commenters. 

Change: A change has been made at 
i 303.12(a) (1) and (2). 

Comment- Many commenters stated 
that definitions of certain related 
services in the Part B regulations are not 
du-ectly applicable to infants and 
toddlers with handicaps, and 
recommended that separate definitions 
of early intervention services be 
developed for this part Commenters 
requested that the lists of early , 
intervention services and personnel be 
expanded. Some commenters noted that 
''nutrition" was omitted as an early 
intervention service in the NPR.M, even 
though the st<itute included nutrit;oni:>ls 
in the list of qualified personnel, and 
they recommended that it be included in 
tiie final regulations. Many commenters 
requested that services relating to 
identifying and serving children with 
vision and hearing disorders be added 
to the regulations. Other commenters 
requested an expanded list of types of 
services, such as transportation, 
transition, and home and family support 
services. 

Discussion: The Secretary agrees that 
the definitions of related services in the 
Part B regulations are not directly 
applicable to this part and that specific 
definitions of early intervention services 
should be added. He believes that these 
definitions should be based on current 
definitions used by practitioners. The 
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Secretary also believes that the 
regulations should specify the general 
role and responsibilities of service 
providers that apply to each area of 
early intervention services (i.e., (1) 
consulting with parents, other service 
providers, and representatives of 
appropriate community agencies to 
ensure the effective provision of 
services in that area. (2) training parents 
and others regarding the provision of 
those services, and (3) participating in 
the multidisciplinary team's assessment 
of a child and the child's family, and in 
the development of integrated goals and 
outcomes for the IFSP). 

The Secretary believes that nutrition 
should be added to the list of early 
intervention services, because of its 
importance to Infants and toddlers with 
handicaps, and because nutritionists are 
included in the statute's list of qualified 
personnel. In addition* he believes that 
because of the particular importance of 
transportation and its impact on access 
to other services, transportation should 
be included in the list of early 
intervention services. The Secretary 
agrees with commenters that other types 
of services and personnel are also 
important but does not believe that it is 
necessary to add all potential services 
and personnel to the list The lists of 
early intervention services and 
personnel are not exhaustive and may 
include other services and personnel 
(e.g.. vision and hearing services). This 
is made clear in a note following the 
sections in both the NPRM and these 
fincil regulations. 

Change: The following changes have 
been made: (1) Section 303.10 of the 
NPRM. which incorporated by reference 
applicable dofmitions from the Part B 
regulations, has been deleted; (2) a 
paragraph has been added at i 303.12(c) 
describing the general role of service 
providers, (3) a definition of each early 
• intervention service in Section 672(2) of 
the Act has been added at f 303 12(d); 
(4) nutrition and transportation have 
also been added. (5) a definition of 
transportation has been added at 
I 303 23 and (6) a note has been addi d 
follov^ng S 303.12 to include example's 
of other early intervention services and 
personnel. 

Comment: Some commenters were 
concerned that the Part B definition of 
''qualified'* that was incorporated by 
reference in the NPRM was not 
appropriate, because of the reference to 
special education and State educational 
agency standards. 

Discussion: The Secretary agrees that 
the Part B definition of "qualified" is not 
entirely appropriate for this part and 
that it should be revised to specifically 
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address the provision of early 
intervention services. 

Change: The reference to the Part B 
deflnition of "qualified'* has been 
deleted. A definition of "qualified*' that 
is appropriate to this part has been 
added at | 303.21. 

Comment: Many cominenters (1) 
Expressed concern that the NPRNf did 
not include a provision related to "least 
restnctive environment" (LRE) and to 
the providing of services in integrated 
settings with children who are not 
handicapped, and (2) requested that a 
statement concerning the provision of 
services In community-based settings be 
added under the definition of early 
intervention services. 

Discussion: The Secretary agrees with 
the conunenters that the final 
regulations should address the concept 
of providing services to infants and 
toddlers and their families in settings 
that dc not isolate the child or family 
members from activities or settings in 
which children without handicaps and 
their families participate. 

Change: Section 303.12(b). which 
requires services to be provided in an 
mtegrated setting, to the extent 
appn^riate, has been added. A note 
regarding this provision has been added 
following the section. 

Comment' Several conunenters 
recommended that the definition of 
special instruction in f 303.14 of the 
NPRM be revised to describe more 
e^ectively the services to be provided. 
A few commenters questioned the 
appropriateness of "instruction** with 
infants. One comment er suggested 
deleting the entire section* because the 
comment er considered it to be 
redundant confusing, and unnecessary. 
Several commenters recommended that 
the definition make clear that the 
community and the home are the 
preferred settings for special instruction. 

Discussion: The Secretary believes 
that a separate section to define special 
instruction is not necessary. Since 
special instruction is one of the early 
intervention services mciuded in the 
Act it should be defined in the section 
on "Early intervention services.** Section 
303.12(b) of the final regulations 
contains provisions on the location of r'ti 
early intervention services. 

change: The definition of special 
instruction has been revised and 
included with the other definitions of 
early intervention services (see 
I 303.12(d)(12)). 

Health services (| 303.13) 

Comment- A number of commenters 
requested further guidance regarding 
what types of services are included a.^t 
**health services.** Commenters 



recommended specific items and 
services to be added, such as (1) 
Presently allowable services under Part 
B (e.g., dean intermittent 
catheterization); [2] health management 
services that accompany surgicafor 
purely medical procedures, including 
consultations with medical personnel; 
(3) prescnbed devices necessary for the 
control or treatirient of a medical 
condition such as ventilators and gavage 
equipment; and (4) services that occur 
during the actual tune a child 
participates in a center-based early 
intervention program. 

Discussion: The Secretary agrees that 
needed health services should be made 
available during the time other early 
intervention services are provided, so 
that a child can benefit from the other 
early intervention services. Examples of 
necessary health services include 
tracheostomy care, tube feeding, and the 
changing of dressings or osteotomy 
bags. In addition, consultation by 
medical providers with other early 
intervention personnel may be 
necessary, so that a child can benefit 
from the provision of early intervention 
services. However, the Secretary does 
not believe that the costs of medical- 
health services, such as immunizations 
and regular **well-baby" care, are 
allowable under this part, because they 
are services that are routinely 
recommended for all children. Though 
not covered under this part these 
medical-health services are essential for 
all infanta and toddlers. The Secretary 
believes that, to the extent appropriate, 
these services should be included in the 
irSP. along with the funding sources to 
be used in paying for the services. 
However, the Secretary does not believe 
that the provision of a device necessary 
for the control or treatment of a medical 
condition can be included as health 
services, since the statute timitt 
coverage of medical services lo those 
necessary for diagnostic and evaluation 
purposes only. 

Change: Section 303.13 has been 
expanded to include the following: (1) 
Language clarifying that **health 
services'* means those services 
necessary to enable e child to benefit 
ivom the other early intervention 
services the child is receiving under this 
part during the time that the child is 
receiving {he other services; (2) 
examples of health services that a State 
is required to provide; (3) a paragraph 
regarding allowable consultation 
services: and (4) examples of medical- 
health services that are not required. 
The note following | 303.13 has been 
revised to clarify that to the extent 
apprq)riate, medical-health services are 
to be included in the OFSP, along with 



the funding sources to be used in paying 
for those services. (See comment on 
medical-health services on | 303.344 m 
this Appendix.) 

Infants and toddlers with handicaps 
(t 303 16) 

Comment Many commenters asked 
that vision and hearing be mciuded as 
areas of development in the definition of 
"infanta and toddlers with handicaps". 
Several other commenters recommended 
expanding the definition of "physical 
development" to include other 
components (e g., neurological 
development). 

Discussion: The Secretary Agrees that 
vision and hearing should be added to 
the definition of infants and toddlers 
with handicaps to highlight the 
importance of sensory impairments in 
the development of the child. However, 
he does not believe that further 
expansion of this definition is necessary, 
since neurological development is 
commonly understood to be a 
component of physical development. 

Change: Vision and hearing have been 
added to the area of "physical 
development*' in | 303 16 and to other 
appropriate sections in this part 

Comment One conunenter stated that 
the term *'eppropriate diagnostic 
instruments and procedures** was too 
vcgue. and recommended that 
''standardized Instruments*' l>e used 
instead Other conunenters 
recoDunended that informal assessments 
and professional clinical judgment 
including the observations of 
multidisciplinary assessment teams, 
should be required, because appropriate 
standardized instruments do not exist at 
this time that accurately measure 
developmental delay in infants and 
toddlers with handicaps. 

Discussion: The Secretary believes 
that the concerns raised by commenters 
about the methods used to determine 
developmental delay in Jifancy should 
be addressed. Since standardized 
diagnostic instruments are generally 
unavailable for use with infants and 
toddlers with handicaps, the Secretary 
believes that the evaluation of children 
under this part must be based on 
informed clinical opinion. 

Change: No change has been made in 
{ 303.16. However, { 303.300 has been 
revised to require States to include the 
procedures that will be used to identi^ 
developmental delay in the State 
definition of **developmental delay.** A 
note has been added foUowing | 303.300 
that addresses the use of standardized 
procedures with infants. A provision 
requiring evaluations a:id assessments 
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to be besed on informed clinical opinion 
has been edded at i a03.322(c)(2]. 

Comment Several commentera stated 
thai the term "high probability" should 
not be viewed as a statistical concept 
and that the tenn should be more 
precisely defined. One commenter 
suggested that conditions resulting in 
developmental problems, rather than 
delays, was a more appropriate 
definition for this population. Some 
commentera suggested adding examples 
of conditions that could be included in 
this category. 

Discussion: The Secretary agrees that 
the term "high probability" should not 
be viewed as a statistical concept The 
presence of a diagnosed condition ia the 
key concept in the phrase "have a 
diagnosed physical or mental condition 
that has a high probabihty of resulting in 
developmental delay." 

Change: Language has been added to 
the note following i 303.16 to clarify 
what is meant by the term "high 
probabihty." 

Comment: A number of comments 
were received regarding the criteria for 
* at risk" in the definition of infants and 
toddlers with handicaps. Several 
commenters suggested that the "ai nsk" 
condition not be viewed as an indicator 
of developmental delay. Commenters 
also recommended adding examples of 
possible "at risk" criteria. Other 
commenters felt that an "at risk" 
determination should not be made based 
upon factors such as socio-economic 
status, sex. creed, religion, and racial or 
ethnic background. 

Discussion: The criteria for identifying 
"at risk" children must be developed at 
the State level, since the serving of these 
children is at State discretion However, 
tlie Secretary believes that it would be 
appropriate to provide some guidance 
about the kinds of conditions that States 
may want to consider in identifying 
children at risk for developmental delay 

Change: A note has been added 
following i 303.16 that describes 
examples of "at risk" factors that States 
could consider if they choose to serve 
infantb or toddlers at risk for 
developmental delay. 

Subpart B— SUta Application for a 
Grant 

Public participation (|{ 303.110 through 
303.113) 

Comment' A number of commentei 9 
stated that a provision in section 
e78(aK4)(B) of the Act requiring a 
summary of public comments and the 
State's responses had been omitted from 
the NPRM and should be added to the 
final regulations. Some commenters 
wanted the public participation 



requirements in 11 303^ and 303.36 of 
the NPRM to ba grouped together in the 
final rq^ations. Some commentera 
requested mora guidance about the 
public participation requirements. The 
commenters asked that the regulations 
specify the length of the comment period 
and the procedures for providing 
comments, so as to ensure a fair 
opportunity for public review and 
comment. Some commenters felt that, 
under the notice of hearing requirements 
in i 303.21(b) of the NPRM, the term 
"suirTiciently in advance of the hearing" 
is too vague, and that the States need 
definitive timelines in order for the 
requirements to be effectively 
implemented. Several commenters 
recommended a 30^ay timeline. 

Discussion: The provision on pubLc 
coRunents and State responses was 
included under i 303.36 in the NPRM 
However, baaed on the comments 
received, the Secretary believes that this 
provision, and all other substantive 
requirements on public participation, 
should be grouped together in the final 
regulations. He also agrees that further 
guidance is needed regarding the pubUc 
participation requirements, including 
specifying the length of the period for 
public review and comment on Slate 
applications and policies required under 
this part. The Secretary believes thdt 
while a definitive timeline requirement, 
in general, couki be helpful to States. 
States should have some flexibility with 
regard to public notice and comment 
periods in order to respond to 
unfoieseen circumstances in their 
jurisdictions. 

Change: A new subheading on "public 
participation" has been added to 
Subpart B. All substantive requirements 
on public participation have been 
included under that subheadinc at 
S{ 303.110 through 303.113. Additional 
guidance has been added concerning the 
procedures for use in ensuring that the 
general public has an opportunity to 
review and comment on approprijte 
required documents. Language has been 
added at 1 303.113(a)(2) that enables the 
lead agency to make any modifications 
it deems necessary in the application or 
policy after public review. A provision 
haa been added at { 303.110(a)(3} to 
require that notice of public heanngs be 
provided at least 30 days before the 
dates that the hearings are conducted. A 
provision haa been added at { 303.110(b) 
to permit States to request exemptions 
from the timei^ames when 
circumstances warrant. 

Comment: One commenter requested 
that the regulations require only one 
public hearing, in order to be consistent 
%vith the hpaniig requirements under 
other Federal programs. 



Discussion: Section 676(a)(4)(A) of the 
Act reauires "hearings." Moreover, the 
public hearing provisions under the 
EDGAR regulations also require 
"hearings." Although the number of 
hearings may vary from State to State, 
depending on geographical and 
demographical considerations, every 
State must hold at least two. 

Change: A provision has been added 
at i 303.112 requiring each State to hold 
a aufficient number of public hearings at 
times and places to afford interested 
parties throughout the State a 
reasonable opportunity to participate. 

Comment: Several commenters 
requested that a provision be added 
requiring the lead agency to give written 
notice about the State application and 
public hearings to advocacy 
absociationa, parent groups, and service 
providers who are interested in early 
intervention services. 

Discussion: Based upon experience 
with Part B of the Act. the Secretary 
believes that effective notice can be 
given without requiring written notice to 
specific groups. 

Change: None. 

Statement of Assurances 
General ({ 303.120) 

Comment. Some commenters were 
concerned that the provision requiring 
statements of assurances to be 
submitted only once would not allow 
States to amend the information under 
the assurances. 

Discussion: States are required to 
submit statements of assurances only 
once. The Secretary agrees, however, 
that States should be able to revise their 
statements of assurances, as long as the 
revisions are consistent with this part. 

Change. A new provision has been 
added to permit States to submit a 
revised statement of assurances, as long 
as the revised statement is consistent 
with the requirements of this part (see 
{ 303.120). 

Reports and records (§ ri33.121) 

Comment: A commenter requested 
that more guidance be provided on the 
types of information and records that 
must be maintained. 

Discussion: The Secretary agrees that 
additional guidance ahould be provided 
to ensure that appropriate information is 
maintained. 

Change: A change has been made in 
i 303.121 to require that records be 
maintained to demonstrate compliance 
with the requirements of this part. 

Control of funds and properly ti 303.122) 

Comment: A commf,nter asked for 
guidance regarding the use and 
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•dministntioa of funds under this pert 
by the lead siency andSUte 
Intersfsncy Coordinntiof CounciL 

i>tsciisfyarL*The Semtary agrees that 
guidance is needed on the use of funds 
under ^ part by the lead agsncy and 
the Coynd to fadllUte the 
administration of the program. 

Change: Two new sections hsve been 
added to the regulations: i 301500 (Use 
of funds by the lesd agenqr). and 
I 303.002 (Use of funds by the Council). 

Comment: A oommenter requested 
that the provision on pubUc control of 
funds tnd nropeity be clarified 
regarding tne use of those funds by 
privste agencies. 

DitcuMsion: The ststutory provision In 
Part H regsrding public control of fimds 
and property is common to most formula 
grant programs In the Department of 
Education. Procedures for implementing 
thst provision are contained in die 
EDGAR regulations s 1 34 CFR Parts 70 
and 80. Thus, the Secretaiy does not 
believe thst sdditionsl guidance is 
necessary. 

Change: None. 

Prohibition against commingling 
(I 303.123) 

Comment One oommenter stated that 
the provision dealing with the 
prohibition against commingling could 
be confusing to providers, given the 
multiple sources of funds that aro used 
by States to provide early intervention 
services. The commenter suggested that 
a note be added providing additional 
guidance. 

Discussion: Because the ststute 
requires that funds from s variety of 
Federsl, State, local and private sourcee 
be used to implement the program, the 
Secretary agrees that guidance would be 
helpful The Secretary believes that it is 
appropriate for funds torn various 
sources to be consolidsted, ss long as 
there is a clear audit trail for each 
source. 

Change: A note has been added 
foiloviang i 303.123 to provide additional 
guidance. 

Prohibition against supplanting 
(S 303.124) 

Comment' Several conunenters 
requested additional clariUcation and 
guidance on the prohibition against 
supplsnting provision. Some 
commenters recommended thst the 
fiscal year beginning October 1. 1980, be 
used as the bsse year for establishing 
maintenance of effort 

Discussion: The Secretary agrees that 
guidance should be provided on the non- 
supplanting requirement With respect 
to the use of 1980 ss the base year, 
maintenance of effort is always 



dependent upon the moat recent 
previoue year for whkh the fiacal daU 
are availabta. Ttoafbra, It would not be 
appropriate to use any given ytar u a 
permanent *'base year for meetli^ this 
reauirement 

CAo/^* Section 303.124 has been 
revised to provide additional midanoe, 
and a note deecriblng the appucation of 
the provision has be«i addad 

Assurance regarding use of funds 
(i 303.127) 

Comment Several commenters stated 
that the language In this section was 
vague and conbsini. Hity 
recommended that Uie section 
incorporate language from eeclon 879 of 
the Act 

Discussion: The assurance hi 
i 303.127 (1 303.30 In the NPRM) Is 
based on section 070(bXl) of the Act 
which provides that a State must 
"assure that funda paid to the State 
under aaction 073 will be expended hi 
accordance with this part** Aldiough the 
language In section O^Ml) ^ broad 
enough to encompass the uee of funds 
provision in section 879 of the Act the 
Secretary (1) believes that it Is 
important to give specific emphasis to 
that provision, and (2) agrees widi 
commenters that the assurance In 
i 303.127 should be amended by adding 
a reference to section 079 (i.e., 1 3034 of 
these regulations). 

In the NPRM. if 303.30 and 303.34 
were inadvertendy given the same tide 
("Assurance regarding use of funds**). 
This has been corrected In these final 
regulations. 

Change: Section 303.127 has been 
amended by (1) changing the tide to 
** Assurance regarding expenditure of 
funds,** and (2) addii^ a reference to 
section 079 of the Act (i.e., i 303.3). 

Description of use of funds (i 303.144) 

Comment One commenter felt that 
this section did not direcdy reflect the 
statutory language and that further 
guidance was needed Another 
commenter requested that "children and 
familiea** be added to the paragraph 
regarding direct services. 

Discussion: Given the variety of 
agencies thst could be potential 
recipienta of the funda, the Secretary 
agrees that this section needs to be more 
precise. In order to help Ststes sccount 
for and make the most effective use of 
funds. The Secretary also believes that 
providing additional guidance will assist 
States In avoiding future audit problems. 
The Secretaiy agrees that the phrase 
''children and families** should be added 
under direct services. 

Change: Section 303.144 has been 
revised to reflect the need for greater 



predsioB and lo add "children and thai* * 
familiee" to paragraph (d)(1). 

Specific Reguiiwaentsfifrihe Years 
One Through Fire and Thereafter 

Comment Several commenters 
requested that the sections on 
application rsqulrements be 
reoiganised, eo that they Inchide a 
complete listing of the requirements for 
each year. 

Discussion: The Secretary recognizee 
Uiat the way the requirements were 
organiaed In the NPRM made it 
unnecessarily difBcuit for Statee to 
detennine what ail the application 
requirements are for aach year of 
partidpatton. Therefore, he agrees Uiat 
the rhangse propoeed by ttie 
conunenters should be made. 

Cfto^fs; Section 909.140 and 
ii 903.180 Uuough 909.151, regarding 
applications for years tiiree tiutmgh five, 
have been revised to Ust tiia 
requirements for each year. All 
application requirements rolated to the 
components of tiw stateivide system, as 
included under Subpart D In tiie NPRM. 
have been moved to Subpart B and 
grouped togetiier under s new 
subheading (see H 303.100 through 
303.175). 

Equitable distribution of resources 
(I 303.140) 

Comment One commenter 
recommended thst incidence of 
handicapping condition be considered In 
the determination of an equitable 
distribution of resources In sddition to 
geographical considerations. Otiier 
commenters asked that public agendee 
allow public scrutiny of the methods to 
ensure that funds are distributed equally 
to ail service providers and that 
participation on the Council should 
include representatives from **resource 
poor** areas. 

Discussion: The Secretary believes 
that the basis for determining an 
equitable distribution of resources 
shot) i indude a oonsideration of 
relative need within die geographical 
areas of a State. Provisions to ensure an 
opportimity for public comment on the 
State's application under this part are In 
i 303.110 of tiiese regulstions. The 
statute does not require provisions 
requiring representation on the Council 
beyond tiiose in section 0a2(2)(b). 

CAo/^; language has b ^nsddedto 
this section specifying ths'. a State must 
taice into account the need for services 
across all geographic areas within the 
State. 
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Third >car sppUcations (| 303.146] 

Coaunent' Sevtral oommentert ssked 
for clarification about what constitutes a 
'"policy** in the requirtments for third 
yea; applications. 

Di$cuM$ion: Hie Secretary agrees with 
commenters that clarification is needed 
regarding ths meaning of '>)licy " as 
thst tenn is used in this section snd in 
other provisions under this part A 
definition of policies** was included 
under the public participation 
requiremenU in 1 30311 of the NPRM. 
However, the definition included only a 
partial listina of required policies under 
this part and did not sppropristely 
clarify the meaning of the tenn. 
Therefore, the Secretary believes tiiat 
the definition of 'policies" in the NPRM 
should be rvpmced with a new 
definition that includes a more 
comprehensive list of spplicabie policies 
under this part This definition is 
consistent with the term **policy", as 
used in the Part B regulstions. The 
Socretsry believes that the definition 
should be included with the other 
definitions of general spplicability that 
are in Subpart A of these regulations. 

Change: A new definition of 
**policie8 /* which replsces the definition 
that wss in the NPRM, has been added 
at f 303.19. 

Fourth year applications (f 303.150] 

Comment Commentera ssked that 
requirements for fourth year 
applications be amended to include sn 
assurance that the ststewide system is 
in effect in the Stste* •xcept for full 
implementstion of IFSPs for children. 

Discussion: Section «75(b](l] of the 
Act requires that a Sute include in its 
third and fourth year spplicstions 
information and sssursnces that except 
for full implementation of IFSPs, the 
statewide system will be in effect no 
later than the beginning of the fourth 
year. The Secretary agrees with the 
commenters thst specific information 
and sssursnces should be required in 
the fourth year spplications to 
demonstrate thst the statevride system 
is in effect or wiU be in effect no later 
than the beginning of the fourtis year of 
the State's participation under this part 

The phrsses "before the beginning", 
*'by the be^nning**, and **no later thsn 
the beginning" of a specific year are 
used interchangeably in the ststute to 
specify the timeliness for phssing-in a 
sUtewide comprehensive early 
Intervention system. For purposes of 
clarity, the Secretary believea that using 
the phrase *^o Ister than the beginning" 
uniformly in the regulations will avoid 
confusioa 



Change: Section 303.180 hss been 
smended to include the requested 
saaurance that the ststewide system is 
in effect The i^iraae **no later than the 
l>eginning" has been unifonnly used 
throughout the regulstions. 

States with mandates as of September 1, 
1966 to serve children with handicaps 
from birth (I 303.151] 

Comment A commentsr requested 
that s note be added to this section 
urging Ststes with mandates from birth 
(who are exempt from submitting 
substantive requirements until the fifth 
year] to meet the same itquirements for 
the third and fourth year that other 
Ststes must meet in order to guarantee 
tiieir compliance at the beginning of the 
fifth year. 

Discussion: Tike Secretary expects 
that as reauired by the Act States with 
msndates from birth, will carry out 
planning and development activities to 
ensure thst the statewide system is in 
effect no Ister than the beginning of the 
fifth yesr of tiieir participation. 
Therefore, a note is not necessary. 
Further, the note following this section 
in the NPRM restates requirements that 
are included in another section in the 
regulations and is not needed. 

Change: The note that sccompanied 
this section in the NPRM hss been 
deleted 

Applications for year five and each year 
thereafter (i 303.152] 

Comment Some commenters pointed 
out thst the provision requiring a 
description of the sppropriate esrly 
intervention services thst will be 
provided before the beginning of the 
filth year wss omitted in the 
requirements for the fifth year 
application. Commenters also requested 
that the regulstions clarify that the 
provision requiring the svailability of 
appropriate early intervention services 
to "all" eligible children is not limited to 
those children who receive Part 1 1 
funded services, but includes all 
children who meet the definition under 
1303.16. 

Discussion: The provision requiring a 
description of services to be provided in 
the fifth year was inadvertantly omitted 
from ths NPRM, and is im:luded in thes^^ 
final regulations. The Secretary agrees 
that these provisions require States to 
make available appropriate early 
intervention services to all eligible 
children and their famiUef. not just 
children and families receiving services 
funded under this part Hie 
determination of what services ere 
appropriate for an individual child is 
msde through the IFSP process. 



Change: Section 303.152 has been 
revised to require (1] a description of the 
services to be provided no later than the 
befl^nning of the fifth year, and (2] a 
policy thst appropriste early 
intervention services will be available to 
all children in the Stste who are eligible 
under this part and their fsmilies. 

Comment A commenter requested 
further clarification regardinf what 
States must do to meet the requirementa 
for the fifth year. Ths commentera 
asked "If all agencies refuaa to pay for a 
service and parents can*t sfford the cost 
must the service be paid for by the lead 
agency and what is the ultimats 
responsibility^* The commentsr aiao 
asked for the meaning of the tenna 
"appropriate" and **maks availsble," as 
used in the aection [is^ **maks availsble 
appropriste services for all infanta and 
toddlers with handicaps"] and 'In 
effect" ss used in the filth year 
application (i.s., "thst the State has in 
effect the statewide system * * *"]. 

Discussion: The legislstive history of 
Pub. L 99^57 makes clear (1] that the 
responsibility for the provision of esrly 
intervention services rests with the lead 
agency, not the parenta, and (2] that no 
child is to be denied services because 
the family cannot sfford to pay Aa used 
in the requirement for tiis filth year, "in 
effect" means that (1] all componenU of 
the statewide system are being 
implemented, and (2] each eligible child 
and the child's family are receiving early 
intervention services in sccordance with 
a currenty IFSP. 

Change: No change hss been made in 
1 303.152. However, in s new. section on 
"Policies related to payment for 
services" (1 303.520], a provision has 
been sdded that requires a Stste*s 
funding policies to include an sssurance 
that the inability of the parents of sn 
eligible child to pay will not result in the 
denial of services to the child or the 
child's fsmily. 

Subpart C— Procedurea for Making 
Qranta to States 

Formula for State sllocations (I 303.200) 

Comment A commenter 
recommended that the sllocation 
formuls reflect the sdaitionsl children to 
be served if the Stste includes "at risk" 
in its definition. 

Discussion: The formula for State 
allocations, which uses the number of 
children fit>m birth through see two in 
the general populstion ss the oasis for 
determining State allotments* is 
statutory. There is no basia for a change. 

The special definition of *1nfanU and 
toddlers" from aection 664(c](2](A] of 
the Act which is used for determining 
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State aUocationt, was inadvertantly 
omitted from tha NPRM. 

Charge: No change was made in the 
formttU. However, the statutory 
definition of "infants and toddlers" that 
is to be used for determining allocations 
under thia part has been added at 
I 303.200(b)(2). 

Distribution of allotments from non- 
participating States (1 303 201) 

Comment' A number of commenters 
were concerned about what action the 
Secretary might take in distributing 
funda not awarded to a State if that 
State did not participate in the program. 
The commenters recommended that the 
language in the regulations be changed 
from *^ay allot" (as stated in the 
NPRM] to "shall allot*' to be consistent 
widi section 664(d) of the Act 

Discussion: The uae of "may** in the 
NPRM was not intended to imply that 
reallotment of funds under this part is a 
decision left to the discretion of the 
Secretary. 

Change: The regulations have been 
amended by replacing "the Secretary 
may allot" with "the Secretary rpaliots** 
(see 1303.201). 

Paymenta to the junsdictions ({ 303 204) 

Comment One commenter 
recommended that the amount allocated 
to the jurisdictions should be 1.25 
percent instead of "up to 1 percent" 

Discussion: The maximum percentage 
that may be allocated to the 
jixrisdictioni is established by section 
664(a) of the Act The Secretary does not 
have the authority to increase the 
percentage of funds allocated to the 
jurisdictions. 

Change: None 

Subpart I>— Program and Sarvtca 
ComponanU of a SuttwMa Syatam of 
Early intarvantion Sarvlcaa 

State deBiiition of developmental delay 
(I 303.300J 

See comments on { 303.16 in this 
Appendix (Infants and toddlers with 
handicaps). 

Central directory (§ 303.301) 

Comment: Several commenters 
requested that additional resources, 
such as professional associations, 
parent support groups, and advocacy 
associations, be included in the 
regulations. Commenters requested that 
the central directory be made the 
responsibility of the lead agency and 
that it describe the nature and scope of 
early intervention services. Some 
co.-nmenters also stated that the 
regiilations should require that the 
directory be available on a regional 



basis and in language other than 
English. 

Discussion: The Secretary agrees that 
It is appropriate to add **profesaional 
and other groups • • to the ^xt of 
tha regulationa, and to retaia In tha note 
following tha section, tha axamplea from 
the NPRM. The Secretary alto agreea 
that further guidance is necessary to 
ensure that the directory is accessible to 
all members of the general public, and 
that it describee tha nature and scope of 
the early intervention program under 
this part. 

Change: "Professional and other 
groups*' has been added to 1 303.301. 
That section also haa been revised to 
provide guidance on how to make the 
central directory accessible to the 
general public. 

Identification and Evaluation 
Public awareness program (| 303,320) 

Comment Many commenters asked 
that the regulations contain more 
guidance on the public awarenesa 
program, including tha purpose and 
scope of the program, and the methods 
that should be used to Inform the public 
about the statewide system of ear^ 
intervention servicea 

Discussion: The Secretary believes 
that an effective public awareness 
program is critical to the successful 
implementation of the State's statewide 
system of early intervention services. 
However, he believea that the 
regulations should focus on the 
provisions that must be addressed by a 
State'a public awareness program. 

Change: Section 303.320 has been 
revised to add provisions that must be 
addressed by the public awareness 
program. Notes have been added to 
describe effective methods to implement 
the public awareness program. 

Comprehensive child find system 
({303.321) 

Comment Many commenters asked 
that the final regulations (i) stresa the 
importance of the child find system 
being coordinated with all other child 
find efforts in the State that are 
conducted under other Federal and 
State programs, and (2) include more 
guidance about the system. 

Discussion: The Secretary recognizes 
that Federal and State agencies may 
have overlapping responsibihties in ihis 
area. For example, under Part B. State 
educational agencies have 
responsibility to ^'identify, locate, and 
evaluate" children with handicaps from 
birth through age 21; and the Maternal 
and Child Health Services Block Grant 
(Title V of the Social Security Act) 
requires States to ^locate and identify** 



children %vith apeclal health cart needa. 
Tha Secretary beliavaa that the child 

Hnd system cannot be succeaeful 
without Interafency collaboration and 
tha expanskm of present efforts (a j., tha 
est of newborn screening and tradking 
systems). Tha Secretary egrets with 
conunenters that, in order to develop 
and Impltmant an effective child find 
system under this part tha system must 
effectively coordinate with all other 
child find efforts in tha State. 

Change: A paragraph on coordination 
haa been added at 1 303.321 that 
requires tha lead agency, with the 
assiattnct of tha Council to ensure that 
the child find aystem under this part is 
coordinated with all other major chUd 
find efforts conducted by other State 
agencies. A note haa been added 
concerning coordination with other child 
fuid systems. 

Comment Several commenters 
requested (i) that additional referral 
sources be addtd to this aection (e.g.. 
local educational agenciee, and parent 
education and family support programs) 
and (2) that more information be 
provided about Procedures and 
timtlinea for making referrala Many 
commenters txpreseed concern about 
the note dealing with the timelines for 
acting on a referral Because these 
commenU also concerned the timeline 
for evaluation and aasesament they are 
addressed in the discussion concerning 
1303.322. 

Discussion: The Secretary agrees (1) 
that examples of other primary refenal 
sources would l>e helpful, and (2) that 
more specific information is needed 
about making a timely referral under 
this part Because of ^e rapidly 
changing needa of infanta and toddlers, 
the Secretary believes that it is 
important to eatablish a very short 
timeline for referring a child for 
evaluation oraervices. 

Change: New provisions have been 
added at | 303.321(d) to (1) include 
additional referral sources, and (2) 
require procedures for referring a child 
to the appropriate public agency within 
two worlcing days after the child has 
been identified as needing an eveluation 
or earl*' intervention services. 

Ev:ituation and Assessment (} 303.322) 

Comment \ large number of 
comments were received regarding the 
30 calendar day timeline in the NPRM 
(i.e , in the second note following 
S 303.64. and in 1 303.65(d)). Most of the 
commenters asked that the timeline be 
extended. They cited the following 
factors that make the completion of an 
evaluation within 30 days difficult: (1) 
Frequent illness among eligible children. 
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(2) achtduUng daUys for tvtluatioiis 
from primaiy rrftfral touroet, (3] large 
distencet for trevel in rural areat, (4] the 
need U> hold aeveral meetings over time 
to adequately asteaa the strengtha end 
needa of familiet. and (5] 30 **celendar** 
days tranautea to 20 **working" days. 
Suggested timelines ranged from 45 to 90 
daya. A small number of commenters 
requested that the timeline nor be 
extended, because of the potential harm 
that might n^ult from delaying the 
completion of the evrluation process 
an*^ the provision of early intervention 
services. 

DiscuiBion: The Secretary recognixes 
that because the needs of infants and 
toddlers change so rapidly, a timeline 
that extends the evaluation and 
assessme It process beyond 30 days 
must be examined carefully. However, 
as the factors raised by commenters 
indicate, a 30-day timeline for 
completing the evaluation and 
assessment process may not be realistic. 
The Secretary bebeves that a 45 
calendar day timeline would provide the 
best balance between the need for a 
timely evaluation and the factors that 
need to be taken into consideration in 
the evaluation and assessment process 
Because there may be exceptional 
circumatances that could mitigate 
against the completion of the evaluation 
and assessment and preparation of the 
IFSP within 45 days, the Secretary 
iMlieves that speda! procec'iures should 
be developed in order to ensure that an 
eligible child would not bf; denied 
needed aervices as a resvJt of a delay in 
completion of the fuU evaluation and 
assessment procesa. 

Chang9:Tht foilowizig changes have 
been made: (1) The second note under 
I 303.64 in the NTOM has been deleted; 
(2) i 303.321(e] has been added, which 
establishes a 45-day timeline for a 
public agency to act on a referral (i.e.. to 
complete the initial evaluation and 
assessment activities and hold the initial 
IFSP meeting): (3) i 303.322(e]. which 
replaces the timeline in i 303.65 of the 
NPRM and includes ^ reference to the 
45-day timeline in i 303.321(el. has been 
added; (4) a requirement has t>een 
added at | 303.322(e)(2) to ensure that 
the lead agency adopts procedures for 
developing an interim IFSP in 
exceptional circumstances when public 
agencies cannot complete the evaluation 
and assessment process within 45 days: 
and (5) the term "days" has been 
defined as calendar days (see 1 303.9). 

Comment' Several commenters 
recommend that "interdisciplinary*' or 
'*transdisdplinary*' be used instead of 
**multidisciplinary.** when referring to 
evaluation and assessment 



requirtmeDta, bacavaa die former terms 
imply greater interaction and 
coordination among team members than 
**multidiadplinary.** Other commenters 
recommended that **maltidisdplinary" 
be used, bacauaa that tenn appears in 
the sUtuta. 

DiscuMsson: The Secretary agrees that 
teama providing evaluationa and 
assessments and developing IFSPs 
should function In a ooordinated. 
integrated, am) oomprehenaive manner 
consistent wltl the overall purpose of 
the program. Horvever. he believes (1) 
that the terck "multidisdplinary^ should 
be used, since it ia the statutory term, 
and (2) that a definition of 
**multidiadplinary'' would assist States 
in understanding how the term is used 
under this part 

Change: A definition of 
"multidisciplinary" has beenadded at 
i 303.17. 

Comment' A number of conmienters 
addressed the issue of partidpation by 
families of eligible infants and toddlers 
in the evaluation and assessment 
process. The commenters (1) 
recommended that parental consent oe 
required at all stages. (2) sUted that it 
would be appropriate to base the 
assessment of families on information 
provided by the families themselves, 
and (3) suggested that requiremenU be 
added to ensure that the familv 
assessment is conducted by drained 
personnel utilizing appropriate methods 
and procedures, and that a family's 
participation in the assessment be 
voluntary. 

DiacussJon: The Secretary is 
committed to ensuring that the families 
of childxen eligible under this part are 
able to assume a full and active role in 
the provision of early intervention 
services to their children. The Secretary 
believes that consent requirements, like 
those under Part B. afford important 
protections to parents and their 
children. The Secretary is also 
committed to ensuring that family 
assessments involve the actual 
participation of t^ milies. 

Change' A provision has been added 
at 1 303.322(d) that clarifies the purpose 
of. and procedures for« the family 
assessment requirements. A new section 
on parental consent has been added at 
1303401. 

Comment' Some commenters 
requested that clarification be provided 
regarding what is meant by a one and 
two step process in the note following 
i 303.65 in the NPRM. Other 
commenters asked for more information 
about the meining of the terms, 
"evaluation*' a:><l "aaaessment" pointing 
out that the terms were used 



interchangeably by Congres;. Anodier 
commenter favored die use of the term 
''assessment" for families rather than 
''evaluation**, becauae the latter term 
oonnotee a value Judgment being made 
by a professional about the family. 

Di$cu8$ton: The Secretary recognizes 
that the terms "evaluation" and 
"assessment" are sometimes used 
interchaivesbly in the Act However, 
"evaluation" is most often used in tbe 
context of conducting a 
multidisdplinary evaluation to 
determine if a child is entitled to 
services, and "assessment** is geneially 
used in the context of planning servicer 
for die IFSP. Therefore, the SecreUry 
believes that it is important to 
distinguish between tbe maanfaigs of 
diese terms. The Seoetaiy agrees that 
the uae of the term **family asaessmenr* 
is more appropriate. t)ecause 
determining family neede and strengths 
is meant to identi^ the family aervices 
necessary for the child to benefit from 
early intervention aervices. Hie 
Secretary recognizes that there are 
many steps in the evaluation and 
assessment process, and agrees that 
explanatory notes describing this effort 
as a one or two step process may be 
confusing. 

Change: The terms "evaluation" and 
"assessment*' have been defined at 
I 303.322(b). The discussion of the one 
or two step process has been deleted 

Comment' Several commenters 
requested that specific areas, including 
hearing, vision, and health status, be 
included in the requirements for 
evaluation and assessment 

Discussion: Vision and hearing have 
been included as part of physical 
development in the list of required 
developmental areas, as a result of 
comments to this and other sections 
Since a child's health status can affect 
all other areas of development, the 
Secretary agrees that obtaining 
information about the childs health 
status should l>e part of the evaluation 

Change: The five areas of 
development referenced in the NPRM 
have been specifically listed in 
1 303.322(c)(3)(ii). and vision and 
hearing have been added to physical 
development in that list. A requirement 
that the child's evaluation and 
assessment include a review of all 
pertinent medical and health records 
has been added ' i 303.322(c)(3)(l). 

Comment' A number of commenters 
recommended that a provision be added 
to (1) require that all evaluation and 
assessment procedures be 
nondiscriminatory, and (2) stress the 
importance of using culturally 
appropriate methods and procedures 
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Tht commf nttrt wert concamtd that 
without such protactkma childrtn would 
bf Improptiiy labalad as handicapped. 

DiKUBMion: Hia Sacratary agraat that 
a provision on non-diaciiminatory 
evaluation procedures should be added. 
Exptrienoe with Part B has 
demonstrated the Importance of these 
protections in avoidina 
miadasfification. 

Change: A new section on 
oondis^Timinatory procedures in 
evaluation has been added at i 303.323. 

Individualized Family Service Plane 

General (i 303.340) 

Comment Several (X)mmentera asked 
that the fole of the family in the 
development of the IFSP be more 
explicit A few oommentere 
recommended &at a definition of 
''family** be added to tiie revised 
regulationat 

Diecueeian: The Secretary aarees that 
mora precise information ia needed 
about the role of the family in the 
development of the IFSP. However, he 
doea not believe that it ia appropriate to 
include e definition of *^amily** in the 
regulationa. because to do so could limit 
the euthority of partidpatina Sutee to 
respond to diverse fanillial pattema as 
the Statee may find neceeaary to further 
the provision of early intervention 
services to infants and toddlers eligible 
under this part 

Change: A provision stating thet IFSPs 
must be developed jointly by the agency 
and the family has been added (see 
i 303.340(b)). 

Meeting the IFSP requirements for years 
four and five (| 303.341) 

Comment Several commenters 
responded to the note discussing the 
timing of the kFSP meeting (see i 303.60 
in the NPRM) by suggesting that there 
be one timeline for completing the 
evaluation and asseesment and another 
for holding the IFSP meeting. 

Dieaiteion: The Secretary believes 
that it is preferable to require a single 
timeline for both completing the 
evaluation and assessment process and 
conducting the initial IFSP meeting (i.e.. 
the 45-day timeline in H 303.321 and 
303.322). 

Change: The note In the NPRM 
regarding the timing of the IFSP has 
been deleted A single timeline of 45 
dsya has been established for 
completina the evaluation and 
assessment process for conducting the 
initial IFSP meeting. 

Comment Several commenters asked 
thet the regulations provide specific 
guidance regarding who should anJ can 
participate in IFSP meetings. 
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Diicuuiow The Secretary egrees that 
more information should be provided 
regarding die partidpanta in IFSP 
meetings. 

Change: Section 303.343. which lists 
the participants in IFSP meetings and 
describee the circumstances under 
which information torn an abeentee 
participant ia obtained hes been edded. 

Proceduree for IFSP development 
review, and evaluation (| 309.342) 

Ccs7sr*c:it: A number of commenters 
esked for more guidance on the periodic 
review and annual evaluation of the 
IFSP. They esk«^l how the meetirgs 
would be conducted, who should 
participate, and whether meetings 
should be held if e child or fami^'s 
needs change. 

DiiCUitJon: the Secretary believes 
thet the IFSP review and evaluation 
proceee should provide opportunitiee for 
ell necessary participants to review or 
revise the IFSP. if appro|»riete. based 
upon child and family needs. The six- 
month interval is a minitmin^ 

requirement since the needs of some 
children may require more frwj^uent 
meetings. Hie Secretary agrees that 
more guidance ia needed ebout this 
process. 

Change: Section 303.342 hes been 
revised to specify the procedures for 
IFSP development review, and 
eveluation. A note has been edded to 
clarify that the annual review meeting 
incorporates the periodic review. 

Content of IFSP (i 303.344) 

Comment A number of commentere 
requested that additional aspects of 
physical development be included in the 
IFSP (e.g.. vision and hearing, and a 
statement of the child's health status). 

DiiCUMMton: The Secretary agrees that 
the child's health status (which can 
directly affect the child's development) 
and vision and hearing should be 
included in the IFSP. 

Change: The requested changes have 
been added at 1 303.344(a). 

Comment A number of commenta 
were received about the provision 
requiring the IFSP to include a 
''statement of the family's strengths and 
needs." Some commentere 
recommended a more explicit role for 
family membere in the determination of 
the family's strengths and needs. 
Commentere reconunended 
incorporating the following concepts: (1) 
That the family's level of participation 
should not be the basis for services, (2) 
that families should be eble to elect to 
receive some services and not othen. 
and (3) that the regulations should be 
flexible enough to permit families to 



participate to different degrees 
eocording to their own needs. 

DiBcueeian: The Secretary is sensitive 
to the muy Issuee raised by the 
commenten regarding the li^ts of 
parenU end other iemtf membere in the 
process of conducting the family 
assessment and developing the IFSP, 
and believee that the r^^etions should 
be amended to reflect those ri^ts. In 
eddition, the Secretary believee thet 
more guidance ehould be given to the 
varied of nrfee that family membere 
pley in enhancing their ddld'e 
development 

Change: New provisions that stress 
the "concuirenoe" of the family in 
determiniiif its struigths and neede 
releted to enhancing the development of 
the chUd have been edded et 
i 303.322(d) and f 301344(b). A note has 
been edded following 1 303.344 to 
emphasiaa that public agendee should 
be sensitive to die variety of roles thet 
femily membere pley in enhancing the 
development of the child 

Comment; Some commentere felt that 
agencies should not be responsible for 
family needs that extend beyond those 
thet pertain to an eligible child's 
handicapping condition. Other 
commentere suted thet e family's socio- 
economic statue, social support 
networks, and cultural norms are 
important considerations in planning for 
services. 

Diecueeion: The Secretary believes 
thet agencies ere not responsible for 
family needs thet ere not releted to the 
needs of the child es idenUfied in the 
IF'SP. The Secretary recognixes that it is 
important for public agencies to 
consider any area related to the family's 
ability to enhance the development of 
the eligible child in planning services. 

Change: None. 

Comment Severel commenters stated 
thet medical and other services that are 
not required under this part may be 
important to eneble e child to benefit 
from the provision of early intervention 
services. The commentere recommended 
that to the extent eppropriate. those 
services be identified in the child's IFSP, 
even though they will be paid for from 
other funding sources (e.g.. private 
insurance, end Titles V and XDC of the 
Social Security Act). 

DiscuMMi'on: The Secretary agrees that 
to the extent eppropriete. the IFSP 
should include the medical and other 
services ^Jiat a child needs but that are 
not required under this pari The 
Congress recognized the importence of 
coordinating all health and medical 
services when it stated in the House 
Report that one function of case 
management is to "cooordinate the 
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provision of oarty inttrvtnticfi Mrvioea 
with othtr ttrvlca* (M-* mtdical 
MviOMforothtrtiuuidiaiDCitic and 
avaluatioDparpottt).** 

Cto^r. 11m foUowiog cfaanfat bavt 
baan mada: (1) A aota baa basn addad 
foUowli^ 1 309.19 Qfaahh tarvicaa) to 
tncourata SUtat to ftdaoti^ aU of tba 
aarvioM that tha diild naada. including 
fnndini aoorcaa for thasa tarvioaa; (2) a 
piovition rtgardiaa ooordinatioD of 
aarly istarvantioa tarvicat witii othar 
•arvioea has baan addad to ftm 
definitian of cata aian^48aiiient in 
1 909.a; and (3) sactio/^ 9C0.944 has baan 
omandad to raquiza that the IFSP 
include a list of **other earvicat" that 
may be naaded. 

Caauimt' Conunentars recommended 
adding various laquiramants about the 
sUtemant of Dsior outcomes in tha 
IFSP. lliese Tcn^^ from adding 
atatamant about ftrateg! js and options 
lor procurirg sen ices to using 
dascriotive or nanativa approaches 
rather than traditional obtective criteria. 
One commenter sUted that family goal 
statements could be misinterpreted if 
families were told by professionals that 
they needed to meet certain goals. 

DiicuMMion: The Secretary racogniies 
that there are various ways of projecting 
outcomes in the IFSP to meet the unique 
needs of an eligible child and the child's 
family. The Secretary does not beUeve it 
is appropriste to specify particular 
methods for projecting outcomes, since 
no one method would apply in all 
circumstances. 

Change: None. 

Comment Some commenters asked 
for further guidance about theaaeaning 
of the terms ''frequency.** **intensity,** 
and 'inethod,**ar.i requested that a 
provision be added requiring the IFSP to 
include s description of where services 
are to be provided. 

Discusiion: The Secretary agrees that 
mo.e information is needed a jout the 
' tning of the terms, "frequency 
'method," and "intensity.** and that the 
locstioR of services should be added. 

Change: The term "location** has been 
added to '^frequency.** "intensity,** and 
'method** at 1 303.344(d)(i). Definitions 
of these terms have been sdded at 
{ 303.344(d)(2j. 

Comment A number of comments 
were received .oout the provision 
requiring that the IFSP include "the 
name of the case msnager from the 
profession most immediately relevant to 
the chUd*s or family's needs * * *** 
Some commenter stated that the case 
manager should be a parson employed 
by the lead agency. Oth^ commenters 
suggested that case managers be 
independent from sgencips providing 
taiiy intervention servicei . One 



oommantara stated diat case 
OMnafemant ooold be oonsidered a 
pffofaeeiaii* 

Di$^:wkm: Hie Sacratarv ballavas 
lhat oaae managaMBt can be oaiTlad 
oat In a variety of waya that are 
oonsiatent Witt the pfovWons of ^ 
part and axlatiDi Stale law, indading 
the d ea iyiatio n ol caee ai s nag e m s n t as 
a profession, 

Diofva.*lW foUowiog changes have 
been made: (t) A paragraph has baan 
added lo f 909 J(c). which atataa that 
case managers asay bi» appointed la any 
way pannitlad andv bate law, ao long 
as tt is oonaistaiit wi& tha raquiramenu 
of this part and (2) a new pnrvisioii has 
been added at 1 909.944(gM9) to clarify 
that *>ofosaioa** Indndas caee 
man»^amant 

CaauMt Many ooaunentars 
la^uested fortSar guidance on die steps 
required in the IFSP to support tha 
transition of children apon laachiog age 
three to prosdiool services under Part B 
or other sarvicaa. Some oommentars 
called for a formal transition plan that 
would Include parental education, 
support networks, and specification of 
the services necessary V> fadliuta the 
transition Into a ptaechool program 
wheie tha child is intecratad with non- 
handicapped peers. Omer oonunantere 
asked that additional consideration be 
given to i^ansitions to other services in 
typk:al child care settiiigs, and for 
iarvicas to ensure continuity for **the 
child who exparimoes frequent 
hospitaliaations.** 

DiscuMiian: The Secretary agrees 'ihat 
more guidanoe should be provided 
regarding the steps to be taken to 
facilitate the transition of a child fror* 
Part H to Psit B upon turning three yean, 
of age, or to other appropriate 
placements. The IFSP requirements in 
the Act rpedfic^y call for the 
Identification of steps to be taken to 
support the transition of a toddler with 
handicaps to services provided under 
Part B to the extent that such services 
are considered appropriste. The 
Secretary recognizes, however, that 
some children who are eligible for 
sf «*vices under this part ndght not be 
found to be *iiandicapped** under the 
definition of handicapping conditions 
under Part B. Therefore, it Is imponant 
to plan transitions for ddldran who will 
not be entering the Pert B program. 

Change: Additional guidance has been 
- added a . 1 909.944(h] regarding the steps 
to be taken to support ma transition of a 
diUd from aariy intarvention services to 
preschool ser v ice s under Part B or other 
appropriate placements. A note has 
been added to that section stressing the 
importance of a coordinated effort 
during tha transition period. 



CoDimant Many <rf tiie oommenta that 
ware fooelvad on NPRM far die 
Praediool Gianta prar^B (aactloQ eia 
of die BHA) laqoastad moia tafaimation 
about the raqutaaoite for taneltion 
when a ddM Bovee from aarvioas under 
Part H to Part B. GoBynantara 
racommenM that provisions ha added 
to ensure that a dmd turning dirae yaera 
of age during a achod year would not 
have to wait until die beginning of die 
following year to reoalva earvloee under 
Part B. Commenters askad that 
guldahnee be provided far the tanaltfon 
period. In order to dimlaata dianiptions 
In eervioee and properly aaaiis Baandal 
taspooaibility lo appropriafa ag encfa e 
prior to and aftar a child tuna Ihraa 
yearaoffage. 

IMacuss/DiAThe Secrstary agreee diet 
a emoodi t ansitkm from die Part H to 
the Part B program le very tanpoitant 
Since die sututa limits die nee of Part H 
funds to chOdran birdi throurii two, tha 
Secretary cannot authorlae me use of 
Part H funds after a child turns ihraa. 
Statea are encouraged to take stepe to 
fadlitsita a smoodi transition of children 
from Part H to Part B, 

Change: A note has been added 
foUowi^i 1 909,944 diet provides 
Infonnstion rsgaitling die use of 
Interagency agreemante to help ensure 
the smooth transition of childran from 
services under Part H to eervioes under 
PartE 

Provision of servicee before evaluetion 
and aesesrment are completed 
(1 903.345) 

Comment Many oominente s 
supported the provision that services 
could be initiatad before tHe evaluaMon 
and assessment proceed la oompletad 
One commenter Miggested ths! 
avaiuation and asseasment be 
considerad a part of ths earvices offered, 
and therefore, services could be planned 
while tha evaluation and a s s essm ent a e 
in progress. Some commenters. however, 
were concerned about the provision of 
services widiout die benefit of s 
comprehensive evaluation and 
assessment Tlic oo auuenters suggested 
that if services exn provided before the 
evaluation and assarvment ptocess is 
completed, consent be obtained from the 
parents, and an interim IFSP be 
developed. Commentars requested thst 
mora {(uidanoe be provided regarding 
implementation of this provisioiL 

DiMCueeion: The Secretary agrees thet 
mora guidance Is needed regarding the 
cot: ditioiu under whidi MrvicM may be 
provided If the evaluation and 
aiieiiment proceei ii delayed. If 
lervice. are initiated, tha evaluation and 
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assessment process must continue in a 
timely fashion. 

Change: Se<^t:on 303-345 has been 
revitod to clarify what conditions must 
be met if services are to be provided 
before the evaluation and assessment is 
completed The note following u ,at 
section has been revised to clanfy the 
intent of the section. 

P^rsannel Training and Standards 

Comprehensive system of personnel 
development (f 303.360) 

Cammtnt Several commenters 
expressed concern about incorporating 
provisions firom the Part B 
comprehensive system of personnel 
development (CSPD) under this part 
unless rsquirements related to training 
early int^ mention personnel can be 
clearly met One commenter suggested 
that thie section include an additional 
requirement to ensure thnt training 
under the Part H CSPD be specifically 
related to tha interrelated psychosocial, 
health, developmental, and educationaV 
la'tds of eligible childrea and to the 
continuing rola of tbe family. Several 
commenters recommended inservice 
and preservice strategies to meet the 
provisions requiring that training occur 
on mi interdisciplinary basij and include 
parents, professionals from a variety of 
disdpiiln^ and paraprv/fessionaiS. 

Discmian: The Secietary agrees that 
the content of ^he training provided 
under the Pan K CSPD should be related 
to the specialized traJiing ntt^t of all 
personnel providing early intervention 
services, and that training should be 
provided on an interdisciplinary basis. 

Change: A new provision has been 
added at | 303.3eo(b)(3) to require that 
training provided under this part be 
designed to (1) meet tha interrelated 
psychosocial health, developmental and 
educational needs of infants and 
toddlers ivith handicaps, and (2] assist 
families in enhancing the development 
of their eligible chilci^n. 

Personnel standards (I 303.361) 

Camment: A signlHcantly lax:ge 
number of comments were received on 
the personnel standards provision. Most 
of the commenters requested that the 
"alternative standards*' provision in the 
NPRM be deleted, in order to ensure 
that early intervention personnel would 
meet the "highest requirements" in the 
State applicable to their given 
profession or discipline. Some 
commenters stated that standards must 
be related specifically ) competencies 
needed to serve children eligible under 
this part and their families. Commenters 
from several different disciplines stated 
that a field, such as "psychology", is too 
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broad to be treated as one profession or 
discipline (e.g., the "highest 
requirements" may be different for 
echool psychologists than for clinical 
psychologists]. 

Discussion: The statutory provision on 
personnel standards is virtually the 
same under both Parts B and HL Because 
of this, most of the comments related to 
personnel standards that were received 
on each NPRM apply to both programs. 
The Part H NPRM, which was published 
on November 18» 1967. included an 
alternative standards provision. On the 
basis of extensive public" comment 
calling for deletion of the alternative 
standards provision, that provision was 
not included in the Part B NPRM 
published on March 14. 1966. A laige 
number of comments were received on 
the personnel standards provision in the 
Part B NPRM. An analysis of those 
comments and the changes made since 
publication of that NPRM ars included 
in the preamble to the final regulations 
for Part B pubLshed on April 27, 1960 (54 
FR 16246 through 16256). Tha provision 
on personnel standards in tha fiinal 
regulations for both Part B and Part H 
are virtually identical The Secretary 
agrees with commenters that in a broad 
occupational field, such as psychology, 
there may not be one ''highest 
requirement Thus, tha Semtary 
recognizes that school psychologists are 
members of a specific occupational 
category who ha\ e training 
requirements appropriate for their 
responsibilities under Part B and Part H 
of the Act 

Change: The personnel standards 
requirements in the Part B final 
reg-Mations have been incorporated into 
these regulations, but have be^a 
modified to apply to the program under 
this part 

Subpart E— Procedural Safeguards 

General responsibility of lead agency for 
procedural safeguards (| 303.400) 

Comment Many commenters stated 
that the Safeguards under Part H and 
Part B should be identical. Commenters 
were concerned that the safeguards in 
the NPRM we^ inadequate and did not 
offer the same degree of protection as 
those under Part B, expecially in terms 
of general rights in the redress of 
grievances. Soma commenters felt tha^ it 
would be confusing for parents to have 
to adapt to a new set of safeguards 
when their children changed programs 
at age three. In addition, many 
commenters requested that the 
requirements from Part B related to 
parental consent and other parental 
rights be incorporated into the 
proc;Hlural safeguards under this part. A 



few commenters felt that tha Part B due 
process procedures did not allow for the 
quick resolution of disputes necessary 
for infants and toddlers. 

Discuuion: The Report of the House 
of Representatives on Pub. L 99-^57 

states that it is the Committee's 

intent that the procedures developed by 
a State result in speedy resolution of 
complaints because an infant s 
development is rapid and therefore 
undue delay could be relatively 
harmful'* However the Report adds that 
the Secretary may approve any system 
that includes the full set of safeguards 
conta-ned in Part B. 

In the NPRM. the Department of 
Education attempted to balance the 
congressional intent for streamlined 
procedures under this program with the 
need to protect the rights of parents and 
children. The provision in die NPRM 
jave tha States the optjon of adopting 
the Part B safeguards, adopting selected 
parts of the Part B safeguards and 
developing new procedures for the 
remaining safeguards required under 
Part H. or establishing new safeguards. 

Based upon the weight of tha 
coounenta. tha Secretary has determined 
that f)arental consent and cerUin of the 
parent and child righu specified in tha 
Part B regulations are basic procedural 
safeguards that should apply to all 
children, including those eligible under 
this part witli appropriate modifications 
for tha Part K program. 

Because many of the procedural 
safeguards in the Part B regulaticns 
have been adapted and added to this 
part the provision in the NPRM 
regarding State options related to 
procedural safeguards has been v^hanged 
to limit the options to either (a) auop ing 
the due process procedures in th^) Pr.rt E 
regulations (34 CFR 300.506 througft 
300.513), or (b) developing new impartial 
procedures for resolving individual child 
complaints, as required in || 303.420 
through 30?.424. Even within these 
options there is considerable overlap. 
The main distinctions between the two 
are that the provisions in || 303.420 
through 303.424 of this part (1) are less 
formal and (2) are designed to result in 
a more streamlined, time-saving 
resolution of an individual child 
complaint (e.g.. a 30-day timeline versus 
45 days under Part B. and no 
administrative appeal procedures). 

Change: The provisions on procedural 
safeguards in the new Subpart E have 
been reorganized and expanded. They 
include additional requirements 
concerning parental rights, and 
incorporate certain provisions from the 
Part B regulations, with appropriate 
modifications for the Part H program. 
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including (1) the definitions of consent 
native language and personally 
identifiable information at i 303.401, (2) 
parental consent at i 303.404 and (3) 
parental rights in administrative 
proceedings at | 303.422. 

Language has also been added to 
1 303.402 to make clear that 
requirement)! related to the opporlonity 
to examine records is in accordance 
with the confidentiality procedures 
under Part B, and that those parent 
nghts wvith regard to records extend to 
all areas under this part that involve 
records about the child and the child's 
fdmily. 

A change has been made at i 303.420 
to give States the option of (1) adopting 
the due process procedures in 34 CVK 
300.506 through 300.512, or (2) 
developing procedures that meet 
requirements in ii 303.421 through 
303 425 and provide parents an easy and 
simple means of filing a complaint. 

Ccmment: Several comm enters felt 
that the regulations should add a 
provision to clarify that the lead ag-sncy 
is ultimately responsible for ensunng 
implementation of the procedural 
safeguards, even thou^ the lead agency 
may designate another agency to 
conduct hcanngs and Implement the 
requirements. 

Discussion: The lead agency is 
statutorily responsible for ensuring the 
effective implementation of ell 
provisions under the state^.vide system 
of early inter\ ention services, mcludmg 
procedural safeguards in Subpart E. 
However, the Secretary agrees that the 
regulations should specifically statn that 
the lead agency remains responsible for 
procedural safeguards. 

Change: A provision has been added 
to clanfy the lead agency's 
responsibihty. (See 1 303.400) 

Prior notice: native language (§ 303 403) 

Comment: With respect to the 
requirement that the notice be written in 
the native language of the family, some 
commenters requested that the 
qualifying phrase "imless it is clearly 
not feasible to do so" be deleted 

Discussion: The qualifying pKrase was 
intended to apply in situations where it 
IS not possible to find someone with the 
knowledge or skills needed to translate 
a notice, or where there is no written 
language. The provisions on prior notice 
and native language in the Part B 
regulations describe the steps to be 
taken should such a situation occur. The 
Secretary believes that the addition of 
the Part B language in these regulations 
would clarify what action should be 
taken where it is not feasible to provide 
written notice. 
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Change: Language from the Part B 
regulations, regarding the steps to take 
where it is not fessibie to provide notice 
in the native language, has been added 

at i 303.403(c). 

Surrogate parenU (i 303.405) 

Comment' Several commenters 
expressed concern about the ; rohibition 
against a surrogate parent beii^ an 
employee of "a State agency providing 
services to the child." They 
recommended thst "State" be deleted 
from the requirement, so that the 
prohibition would include employment 
in any agency providing services to the 
child. Other commenters felt that a 
surrogate parent should only be chosen 
by the biological parents of a child. 
Some commenters requested more 
clarification on the surrogate parent 
role 

Discvrsion: The Secretary agrees that 
there is a potential fcr confl^ct-of 
Interest if a buirogute parent is an 
employee of any agency providing 
services to the child- A provision 
requiring only the biological parent to 
designate the surrogate parent would 
fiOt be appropriate because the purpose 
of the surrogate parent provision is to 
ensure that the child has an adult to 
represent tne chila s miercsts when the 
parents are unknown or tmavailable. 
The Secretary agrees that more 
guidance is needed to ensure the 
effective impleirentation of this 
provision. 

Change: The Part B procedures, which 
include the role of a surrogate parent, 
have been adapted and added at 
1 303.405. A provision has been added to 
tluse procedures that prohibits a 
surrogate parent from being an 
employee of any agency involved in the 
provision of early intervention or other 
services to the child. 

Comment: A commenter requested 
that language be added to clarify the 
criteria and procedures for an agcr.cy tj 
follow in determining that a child's 
parents are *'unavailable." 

Discussion: The Secretary's 
experience tmder Part B is that 
additional guidance is not necessary 

Choree: None. 

Administrative resolution of individual 
child complaii^ s by an impartial 
di cisionmaker (1 303.420) 

Comment' A number of commenters 
stated that the note on mediation 
following i 303.76 of the NPRKf should 
be revised to ensure that mediation is 
not used to deny or delay the resolution 
of a complaint or the provision of early 
intervention services. Tommenters 
recommended (1) that the regulations 
clarify that parents are not required to 
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participate in mediation, and (2) that 
agencies be held to the 30-day timeline 
for resolving complaints. 

Discussion: The Secretary believes 
that mediation is often a hc!pful tool for 
quickly rcfolvirg many compUir*s and 
that it should be retained as an option 
for parents. However, he agrees with 
commenters that mediation cannot l>e 
used to delay or deny the resolution of a 
complaint or the provision of services, 
and thdt the participati;>n by parents 
must b;* voluntary. 

Change: The second note following 
I 303.420 has been revised to include the 
reqtesled changes. 

Comr:i^nL Sonie commenters 
requestPvi th<^t the provisions relating to 
the payment of attorneys' fees under 
Part B of the Act be incorporated in i\ 
f jrt. in order tc Tsure gi*:«iter iog»ii 
protcc'ii-u for pci ntd. 

Discussion, TI.'. attcnn >s fees 
provision m section 615 oi Ihe Act 
applies only to thofce nghts established 
under Part E In those cases where a 
child :s eligible under both Part B end 
Pirt H. if a child's parent chootes to use 
the Part B procedures under section 615. 
the attorneys' fees provision would 
apply. An example of an i^f m that 
wou: J be covered under ho\h Part B and 
Pdrt H ih evaluation In States that have 
a msndaie to serve cniidren oom birth* 
any rights covered by that mandate can 
be the subject of a due process hearing 
undc'r section 615 of the Act 

Chcn^e: None. 

Comment: Several commenten 
requested that complaint procedures, 
similar to the EDGAR complaint 
procedu.*TS, be added. Commenters were 
pertiCj!arly concerned abou' having 
procedures fur systemic compidi.nts. 

Discusswn. Ihe Secretary agrees liiat 
ii is impoitont to have procedures for 
resolving corr plaints. The NPRM 
incorporated by reference the EDGAR 
comp'iint procedures (34 CFR 76.780 
througn 76.762). Howevei, s.nce ihc 
publication of this NPRM. the 
Department has pubhshed an NTRM on 
the EDGAR regulations that proposes to 
rcmovf> the complaint procedures from 
Part 7b. Ihe complaint procedures that 
have bee *^ included in this part conform 
to the procedures that have been 
proposed for inclusion in the Part B 
regulations. 

Change: Complaint procedures have 
been added at §§ 303.510 through 
303.512. 

Comment: One commenter noted that 
the NPRM did not include procedures, 
similar to those tmder Part B, that allow 
agencies to use the due process 
procedures to override a parent's refusal 
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to consent to an initial evaluation of any 
potentially handicapped child 

Discussion: Regulations under Part B 
of the Act contain procedures to enable 
a public agency to Initiate a due process 
hearing or use other procedures to 
oven ^ a parent's refusal to consent to 
an iniaal evaluation of the infant or 
toddler. Because of the unique nature of 
Part K and the fact that the Part B 
o\ erride procedures may be used for 
Initial evaluations, the Secretary does 
not believe that a specific consent 
override should be included in this part 

Change: A note has been added to 
t 303.404 (Parent Consent) indicating 
that the Part B override procedures for 
initial evaluations apply to eligible 
children under this part 

Appointment of an impartial person 
(i 303.421] 

Comment: One commenter asked for 
additional information on the meaning 
of the "record of the proceedings.** 

Discussion: The Seaetary*s 
experience under Part B of the Act, 
which uses the same phrase, is that the 
meaning it clear. Therefore, additional 
guidance in these regulations is not 
necessary. 

Change: None. 

Comment Some commenters 
requested that the phrase **to the child 
involved in the complaint** be deleted 
from the requirement that an impartial 
person not be **an employee of any 
agency involved in providing early 
intervention services to the child 
mvolved in the complaint** 

Discussion: To ensure objectivity in 
the complaint resolut*on process, the 
Secretary believes that the impartial 
person should not be an employee of 
any agency or program involved in the 
provision of early intervention services 
or the care of the child, especially since 
die entire Part H program is a State-run 
program under the responsibility of the 
lead agency. 

Change: The phrase "to the child 
involved in the complain^** has been 
deleted and a prohibition against the 
use of an employee of any agency or 
program involved in the provision of 
early interv«2ntion services or in the care 
of the individual child has been added 
at|303.421(b](l](i]. 

Convenience of proceedings: timelines 
({ 303.423] 

Comment A commenter requested 
clarification about whether a State that 
adopts the Part B safeguards must 
follow the 3D-day timeline In Part H, or 
the 45-day timeline in Part & One 
commenter stated that States should be 
allowed 00 days. 



186 



ERLC 



Discussion: A State that develops new 
procedures under this part must follow 
the 30Hlay timeline under 1 303.423. 
""tates that adopt the due process 
procedures under Part B are permitted 
45 days to conduct a due process 
hearing. However, because the needs of 
infants and toddlers with handicaps 
change so quickly, the Secretary 
encourages those States that elect to use 
the Part B due process procedures to 
accelerate the timeline to 30 days. 

Change: A note has been added 
rollowing 1 303.423 to (1) clarify tliat 
States adopting the Part B due process 
hearing procedures hava 45 days to 
complete a hearing, and (2) encourage 
those States to meet the 30Klay timeline 
under this part 

Comment A few commenters 
requested that "reasonably** be deleted 
in the phrase referring to times and 
places to hold administrative 
proceedings. One commenter stated 
that in order to ensure that proceedings 
are convenient for parents, agencies 
must be willing to meet in the evening or 
on weekends. 

Discussion: The Secretary agrees with 
commenters that public agencies must 
attempt to conduct administrative 
proceedings at times and places that 
enable parents to participate. The 
Secretary believes that this goal can be 
accomplished within the existing 
language in this section. 

Change: None. 

Status of child during proceedings 
(I 303.425] 

Comment A commenter asked what 
would happen if the parent and public 
agency were unable to agree on any 
initial services. 

DiscuMcion: If all service* re in 
dispute, then no services can be 
initiated. However, if there is agreement 
about one or more service, the service or 
services agreed upon can be initiated. 

Change: None. 

Confidentiality of information 
(1303.460] 

Comment Many commenters stressed 
the importanoa of having strong 
confldk.7itiality protectioiis for children 
and families under this part Some 
commenters requested that the 
regulations that implement the fe'amily 
Education Riffats and Privacy Act 
(FERPA) (34 CFR Part 00). or regulations 
similar to tho9* <n Part & be 
incorporated In the requirements under 
this part One commenter recommended 
that parents have the right to exclude 
information from the records that they 
feel is not pertinent to development of 
thelFSP. 



Discussion: The Secretary agrees with 
the commenters* concerns about the 
need for strong safeguards to protect the 
privacy of families and the need to 
incorporate these requira.nents in this 
part The Secretary has Ueteimined that 
the Part B standards should be edopted 
for the program. Part B standards 
uddress parents* rights to exclude 
information from their child's records. 

Change: The confidentiality 
requiremenU under Part B of the Act (34 
Ur^ 300 560 through 300.570) heve been 
incorporated by reference in these final 
reeuletions. The Part B requirements 
reference the FCRPA requirements. 
Thus, both the Part B and FERPA 
lequirements in Part 90 apply to this 
part 

Comment One commenter felt that 
the conTidentiality provision should be 
deleted. Another commenter 
recommended that dir^ service 
agencies be exempt from the 
confidentiality requirements, because 
the requiremenU *'have been a major 
deterrent to team delivery of services, 
cause delays in essential services, and 
often lead to duplicative efTr^rts among 
agencies.** 

Discussion: The Secretary believes 
that the righu of families must be fuUy 
protected; therefore, it would be 
inappropriate eithei to delete the 
confidentiality provisions or to exempt 
service providers fnm those provisions. 
If there are probleoLY U efifectively 
implementing the coixfic'.sntielity 
provisions at either tL:^ State or local 
level it would be appropriate for 
corrective actions to be initiated on an 
interagency basis. 

Change: None. 

Subpart F—State Administration 

Lead agency establishment or 
designation (| 303.500] 

Comment Many commenters 
requested tliat the provision stating that 
the lead agency is responsible for the 
general administration, supervision, and 
monitoring of programs and activities 
receiving assista^ice under this part be 
revised to specifically encompass ail 
programs and activities %vithin the 
statewide system of early interverttion 
services, regardless of whether they 
receive funds under this part 

Discussion: Section 30a500 
incorporates language from section 
676(b)(9)(A) of the Act Therefore, the 
Secretary had determined that no 
change should be made. However. It Is 
clear from the other duties and 
responsibilities Included under section 
676(b)(9) that the lead agency has a 
broad coordinatlve role diat applies to 
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all public atandM in tht State that are 
involved in the early intervention 
program* regardleae of whether those 
agencies receive funds under this part. 

The Report of the House of 
llepresentetives on Pub. L 99-457 states 
the follo%ving^arding the need for 
final responsibility to be in e lead 
agency: 

Without this olbcal rtquirtmcnt there is 
an abdicition of rMponsibibty for the 
prmiiion of early intervmUon tervicei for 
heiidicapped infants and toddlvrt . Although 
the bO\ rsoQgnists the importance of 
interagency letponaibility for providing or 
paying for approptiata servioea, It ia eaaentja! 
that ultimate reaponaibllity remain in a lead 
agency ao that buck paating among State 
agendea doee not occur to the deteriment of 
tha handicapped infant or toddler (Houae 

Report No. eo-eaa u (leee).) 
Change: None. 

CommtnU A number of commenters 
asked that th«f regulations provide 
guidance concerning the authority and 
responsibility of the lead agency and 
ether State agencies in the 
establishment of interagency 
agreements and in the resolution of 
disputes. 

DiicusiiowTht Secretary agrees that 
it is important for the regulations to 
provide additional guidance on 
interagency agreements ar<d the 
responsibilities of the lead agency in 
resolving disputes, in order to enable 
agencies to develop and implement 
effective interagency agreements. The 
Secretary believes that, with respect to 
intra-agency disputes, the lead agency 
must ensure that interagency 
agreements include a process that (1) 
permits each agency to resolve its own 
internal disputes, and (2) provides a 
mechanism for the lead agency to follow 
in the event that an agenry is unable to 
resolve its own dispute in a timely 
manner. In this case, the lead agency 
may use any mechanism permitted 
under Slate law to ensure that the intra* 
agency dispute is resoK ed 

Change: Tao sections have b-^en 
added to address the ebove concerns 
(1) section 303.523 (Interagency 
Agreements), and (2] { 303 524 
(Resolution of disputes) 

Comment: Several commenters 
requested that the regulations clanfy 
that the State Interagency Coordinating 
Council can serve as the lead agency. 

Discussion: The statute makes it clear 
that a State must have two separate and 
distinct entities: (1) A lead agency that 
ia responsible for the general 
administration of the program under this 
part (section 070(b)(9)). and (2) a State 
Interagency Coordinating Council that is 
responsible for advising and assisting 
the lead agency in the performance of its 



responsibilities. Thus, it is not possible, 
under the Act for the Council to serve 
IS the lead agency. 

Change: None. 

Policies and Procedures Related to 
Financial Matters 

Policies related to (payment for services 
(1 903.520) 

Comment Many commenters 
requested that the regulations provide 
specif.c guidance about the conditions 
under which agencies can charge 
families for services under this part. 
Some commenters were concerned that 
the sliding fees provision would be used 
to deny services to families. Another 
conmienter stated that Sutes will need 
assistance and guidance in deciding 
how to utilise funds most appropriately 
from various aources in supporting early 
intervention programs. Other 
commenters recommended that the 
regulutions specify that early 
intervention services **are provided at 
no cost, unless Federal or State laws 
existing prior to enactment of Pub. L 99- 
457 provides for a system of payments 
by families including a schedule of 
sliding fees.'* 

Discussion: The Secretary recognizes 
that the question of payment for early 
intervention services is one of the n:ost 
critical implementation issues under *Jiis 
part. The Secretary agrees with 
commenters that additional guida'.ice is 
needed regarding policies and 
procedures related t? fmancial matters. 
He believes that, among other things, a 
State's policies must include (1) a list of 
those functions and activities that mast 
be carried out at pubhc expense (see 
1 303.521(b)). (2) a statement consistent 
With congressional intent that no 
children are to be denied service 
because of their parents' inability to pay 
(see i 303.520(b](3}(ii)). and (3) a hst of 
services that may be subject to a 8} stem 
of payments, including a schedule of 
sliding fees (see ${ 303 12(a)(3)(iv) and 
301.521(a)). 

The legislative history' of the Act 
contams severe! statements about the 
"sliding fees'* provision in 
{{ 30312(a)(3)(iv) and 303.52l(a]. 
including the foUowirg: 

This (provision) is not intended to f ig*^al 
congressional toleration of undue financial 
burdens on parents States participating in 
thia program accept reaponatbility for 
providing early intervention aervicea This 
legislation rv*cognizea thut universal acceu to 
aervicea givea the Statea— not the parents— 
the chief reaponatbihty for the proviaion of 
aerMcea required by the Act The aerviccs 
* * * muat be made avsilabia to 
handicapped irianta and toddleis on the 
baaia of their need and not on the baata of s 
family'a sbilit> to pay It must be undtntood 
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that the act bars tha reliance on such laws if 
they crtata a flaandal barrier to infanta 
receiving the requited servioaa. (Cong. Rec S. 
13504. Senator Weftcker (September M. leee)) 
{T)his provieioo should not be construed as 
permittii^ a State to chaifa a parent for 
particular aervicea tf such aervicea muat be 
provided to them free of charse under a 
separata federal or state law. That ia, this 
law ia not deaigned to supersede provisions 
included In other lawa. (Cong. Kec. H 7903. 
Congressman WiUtans (Saptanber 23. leee)) 

The Secretary believes that (1) any 
system of paymenta muat conform to the 
laws of individual States, and (21 while 
there are only certain activities tor 
which fees can be charted, States 
should have the ability within thoee 
limitations to develop fee eyetems that 
are responsive ta their own needs. 
Therefore, the Secretary believes that a 
State's ability to develop such a fee 
system shotdd not be limited solely to 
those statutes that were in place prior to 
the enactment of Pub. L 9tM57. 

The Secretary agrees with 
commenters that specific guidance is 
also needed concming the 
identification and coordination of 
funding resources from Federal. State, 
local and private aources. 

Change: The information concerning 
policies related to finandal matters in 
11 303.83 through 30345 of the NFRM 
has been reorganized and expanded, 
including the addition of sectioas to 
provide guidance concerning: (1) Policies 
related to payment for services 
(i 303.520). (2) the charging of fees 
(i 303.521). and (3) lead agency 
responsibility for the identification and 
coordination of resources (i 303.522). 

Policy for contracting or other%vise 
arranging for ser\ices (i 303.526) 

Comnent: Many commenters 
requested that (1) a provision be added 
to ensure that contracted services meet 
State standards, and (2) a note be added 
to clarify the intent of Congress that 
existing public and private early 
intervention programs and services be 
used to the extent possible. Another 
commenter asiced that the polities b> 
which contracts for services are 
awarded be made available to 
providers. Other commenters asked for 
the inclusion of procedures to challenge 
the adequacy of lead agency funding of 
service providers. 

Discussion: The Secretary believes 
that it would be helpful to stcte 
specillcally in 1 303.526 that all services 
provided by contract or other means 
must meet State standards. The 
Secretary believes that the policy for 
contracting or otherwise arranging for 
services should describe how the 
awarding process works. He also agrees 
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with conunenterf on the importance of 
clanf>1na congreitonal intent that lead 
agendet uie existing sources of eaily 
intervention services to the extent 
possible. However, the Secretery 
believes that the language of the NPRM 
needs to be revised to correct 
implications in the NPRM that, because 
of the use of the words "application*' 
and ''apply.** lead sigencieshave the 
authority to make subgrants under this 
progrsm. In contrast to many other 
Federal special education laws, the 
statute for this program neither 
specifically autnorizes subgtants nor 
does it id^tify any eligible subgrantees. 
The Secretary also believes that each 
lead agency must have reasonable 
flexibility to enter into contractual or 
other arrangements that are responsive 
to the variety of services that may be 
needed and the diversity of situations 
and needs throughout the State. The 
ambiguous language of the NPRM could 
be read as requiring absolute uniform 
contract terms or requirements for other 
arrangements acrosa all situations in a 
State. The Secretary beUeves that the 
State's policy with regard to contracting 
or otherwise arranging for early 
intervention services should describe 
the methods and processes used to 
make awards or other arrangements and 
the general provision or conditions or 
terms that would have to be met by any 
provider aeeking to pro*'^'fe early 
intervention servicea for i^s lead 
agency. Service providers should not be 
entitled to any special mechanism to 
challeoge lead agency funding decisions 
under this part outaida of those 
otherwise available to a potential or 

oertidpant in a contract or other 
arrangements. 

Change: Section 303.526 has been 
revised to provide that a State's policy 
must include (1) a requirement that all 
early iotervsntion servict's muat meet 
State standards and be oonjiistent with 
the provisions of this part (2) the 
medianisms used and the processes 
followed for awarding funds or making 
other arrangements for the provision of 
early intervention services, and (3) the 
basic requirements that must be met by 
any service orovider in order to receive 
funds available under this part A note 
has been added following ths section 
regarding congressional intent that 
existing services be utilized by the lead 
agencies to ti\e extent posaible. 

Payor of last resort (I 303.527) 

Comment Commenters asked for 
guidance on how the lead agency 
responsibilities for identifying and 
coordinating all funding sources and 
assigning financial responsibility related 
to the payor of last resort provision. One 



commentsr pointed out that because of 
ths importance of using all existing 
funding sources, including those under 
other Federal programa, it is essential 
that the regulations provide gukiance as 
to how this is to be accomplished Some 
commenters thought that certain 
provisions regarding the "payor of last 
resort" in section oai of the Act had 
been omitted and should be addressed. 
They requested that a provision be 
added allowing States to use funds 
under this part to prevent a delay in the 
provision of services. 

Discussion: It is clear from the statute 
and the legislative history of the Act 
that successful implementation of a 
statewide system is dependent upon (1) 
the coordinated use of funds from a 
variety of Federal State* and other 
sources, and (2) the mea'^ures taken to 
ensure thst agencies will not reduce the 
amount of funds that they had been 
spending for services to this target 
population. I>ecause of the enactment of 
Part H. Thus, several provisions in the 
Act are directed toward ensuring that 
these two funding Issuee are 
appropriately addressed. The Secretary 
agrees with commenters on the need for 
more guidance on ths payor of last 
resort provision, including specification 
of the kinds of services that may be 
covered and those that are not covered. 
Further, the Secretary t>elisves that the 
statutory ^>rovisions requiring the lead 
agency to ensure that services are 
pr3vided in a timely manner, pending 
the resolution of disputes among public 
agencies or service providers, and to 
heve a procedure for securing the timely 
reimbursement of funds should t>e 
included in the.regulations. 

New legislatfon containing a specific 
provision relating to other early 
interventfon funding sources (Lt^ the 
Medicare Catastrophic Coverage Act of 
198a (Pub. L 100-^)) will aCfect this 
provision. 

Change: The section in the NPRM on 
'Timely reimbursement; 
nonsubstitution" has been reorganized 
and renamed as follows: The section, 
now titled "Payor of last resort** 
includes (l) revised provisions on 
nonsubstitution of funds and non- 
reduction of tmefits, and (2) a new 
paragraph on "Interim payments; 
reimbursement" That paragraph 
specifies the kinds of services covered 
under the payor of last resort provision. 

A note has l>een sdded thst describes 

(1) congressional intent regarding the 
payor of last resort provision, as 
evidenced by the Report of the House of 
Representatives on Pub. L 00^7. and 

(2) a provision in th^ Medicare 
CaUstrophic Coverage Act of leea (Pub. 



L l0&-3e0) that addresses ths use of 
Medicaid funds for covered services 
furnished to an infant or toddler with 
handicaps under an IFSP. A reference to 
1 303.527 has been added to 1 3034, 
which addresses activities that can l>e 
supported widi Part H funds, to 
reinforce the "payor of last resort" 
limitation. 

Two new sections have been added 
related to tlie.' Payor of last resort" 
provision: | 303.525 (Delivery of services 
in a timely manner) and 1 303.528 
(Reimbursement procedure). 

Data collection (f 303.540) 

Comment A number of commenters 
requested that the data collection 
requirements in the final regulations be 
more spedfia Several commenters 
stated that a requirement should be 
add*^ regarding the collection of 
information on the location in which 
early intervention services are 
delivered. 

Discussion: The Secretary believes 
that 1 303.54a which requires the lead 
agency to provide data required under 
section eia and section a78(bK4) of the 
Act and such other information as the 
Secretary may require, provides 
sufficient suthority for the Secretary to 
collect information on the location of 
services. However, he believes that the 
most appropriate place for providing 
detailed information and guidance sbout 
the dsta requirements under this part 
would be in the reporting forms and 
instructions, and not In these final 
regulations. 

Change: No change has been oude in 
response to the comments. A technical 
change has been made by cross 
referencing the requirements in section 
67d(b)(4) of the Act instead of listing 
them in the regulations. 

Subpart estate Interagency 
Coordinating Council 

Establishment of Council (| 303.600) 

Comment Many commenters 
expressed concern atiout limiting the 
number of members on the Council to 
15. and requested that the regulations 
permit a SUte to include as many 
members as necessary to ensure that the 
Council is appropriately representative. 

Discussion: The number of members 
on s State's Cquncil ia established by 
statute. Section e82(a) of the Act 
provides that "Any SUte which desires 
to receive financial assistance under 
section 673 shall establish e State 
Interagency Coordinating Council 
compMed of 15 members," Although the 
15 member requirement cannot ba 
changed, the Sea*etary believes that 
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guidance should be provideo .«garding 
how States could broaden participation. 

Change: A note has t)een added 
following I 303.600 that includes 
suggestions that States might use to 
provide broader participation, while 
meeting the 15 member Council 
requirement. 

Composition (i 303.601] 

Comment' A number of commenters 
requested changes in this section. One 
commenter asked that the personnel 
preparation representative on the 
Council have expertise in early 
intervention. Some comm enters 
requested that advocacy associations be 
represented. Other commenters asked 
that a note be added stating that "parent 
representatives should not be employees 
of early inten ention agencies to prevent 
conflict of interest.** Several conunenlers 
dsked that a note be added which 
suggests that persons repre^entirg State 
agencies should have sufficient 
authority to make decisions for their 
agencies. 

Discussion: The Secretary agrees with 
commentert that the persopjiel 
preparation representative on the 
Council should have expertise in early 
intervention. The Secretary also agrees 
that (1) parent representative should not 
be employees of agencies providing 
early intervention services, in order to 
prevent a conflict of interest and (2] the 
Council representatives ^m key Stale 
agencies should have the authority to 
effectively represent their agencies. 

Change: A note has been added to 
{ 303.601 that provides guidance 
regarding the composition of the 
Council* the expertise which should be 
required of Council members 
representing personnel preparation, and 
the authority to be expected of State 
agency representatives. A note hat been 
added to i 303.600 concerning conflicts 
oi interest specific to parent 
representation. 

Use of funds by the Co'^ncil (S 303,602) 
Comirent' A commenter asked that 
the fir a! regulations provide that 
Council njembers who are parents be 
permitted to receive '^necessary 
expenses and reimbursements, including 
public transportation costs, mileage, 
parking, tolls, and child care expenses.** 
Other commenters stated that parents 
should receive compensation for 
participating in Council activities, since 
they are not paid for their participation 
from other sources. 

Discussion: The Secretary believes 
hat all Council members should be 
reimbursed for appropriate expenses 
tnciurred in the performance of their 
Council duties. However, he believes 



that in general. Council members should 
serve without compensation from funds 
available under this part, except under 
special circun stances (i.e.* if a member 
is not employiid. or must forfeit wages in 
order to perform Council functions). 

Change: A new section on **Use of 
funds by the Council" has been added 
(see i 303.602). The section includes (1) 
the provision from section 6ft2(d) of the 
Act regarding the use of funds for 
employing staff and consultants, and (2) 
a new paragraph regarding 
"Compensation and expenses of Council 
members.** 

Meetings ({ 303.603) 

Comment: Commenters recommended 
changes that would make Council 
meetings more accessible to the general 
public* including (1) deleting the phrase 
"to the extent appropriate" that was in 
the NPRM. and (2) requiring that 
adequate notice be provided to the 
public before a Council meeting. 

Discussion: The term *'lo the extent 
appropriate** is included in section 
682(c) of the Act However, the 
Secretary believes that there should be 
few. if any. instances in which it would 
not be appropriate to have meetings 
open and fully accessible to the public, 
llierefore. the Secretary believes that 
the regulations should address the 
concerns oT commenters relisted to 
makmg the meetings accessible. 

Change: Section 303.603 has been 
expanded to clarify the requirements for 
public access to Council meetings. 

Functions of the Council ({{ 303.650 
through 303.653) 

Comment Several commenters 
requested that a note be added 
reflecting congressional intent that the 
Council play a central role in 
accomplishing the goal of a statewide 
system of early intervention services. 
Some commenters recommended that 
the regulations specify that the Council's 
role is more active than that of advising 
and assisting the lead agency. 

Discussion: The legislative history of 
the Act makes it clear that the Congress 
intended for the Council to play an 
important role in the implementation of 
a State*s early intervention program. 
The Secretary believes that tlie 
Council*s role is critical to achieving the 
full participation and cooperation of all 
appropriate agencies in the State and to 
carrying out on-going planning and 
oversight regarding the State*s early 
intervention program. 

Change: Additional information has 
been added under a new subheading 
('*Functions of the Council**) to describe 
more fully the various responsibilities of 



the Council. (See Si 303.650 through 
303.553.) 

Comment' Some commenters 
requested that the planning activities 
and functions of the Council be 
expanded to include children aged three 
through five years. One of the 
commenters suggested that this could b« 
accomplished by using some of the 
funds under the Preschool Grants 
program (Section 619 of the Act) to 
support the functions of the Council. 

Discussion: The Council can l>e 
assigned additional functions beyond 
the scope of ita responsibilities under 
this part so long as those functions (1) 
are supported by funds from other 
programs, and (2) do not interfere with 
the Council*s ability to carry out its 
obligations under this part If a State 
chooses to have the Council carry out 
additional functions, it must make sure 
that appropriate financial records are 
maintained. 

Change: None. 

Nott^Thii appendix will not^ppear in 
the Code of Federal Reguletions. 
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APPENDIX F: Federal Regulations Implementing Part B of the 
Education of the Handicapped Act 



ff 300.506 limwrtial 4ut ^rocett hearinit. 

(a) A parent or a public educational 
agency may initiate a hearing on any 
of the matters described in 
1 300.504(a)(1) and (2). 

<b) The hearing must be conducted 
by the State educational agency or the 
public agency directly responsible for 
the education of the child, as deter- 
mined under State statute. State regu* 
lation, or a written policy of the State 
educational agency. 

(c) The public agency shall inform 
the parent of any free or low-cost legal 
and other relevant serv' es available in 
the area if: 

(1) The parent requests the informa- 
tion, or 

(2) The parent or the agency initi- 
ates a hearing under this section. 

<AuthOrit> 20 use 1416(b)(2)) 

Com mm < Many States ha\e pointed to 
the success of using mediation as an inter- 
vening step prior to conducting a formal due 
process hearing AUhough the process of 
mediation is not required by the statute or 
these regulations, an agency may viish to 



§300.507 

suggest mediation m disputes concerning 
the Identification, evaluation, and educa- 
tional placement of handicapped children 
and the prOMsion of a free appropriate 
public education lo those children Media- 
tions have been conducted by members of 
State educational agencies or local educa- 
tional agenc personnel »ho were not previ- 
ously involved in the particular case In 
many cases, mediation leads to resolution of 
differences betueen parents and agencies 
Without the de\elopment of an adversarial 
relationship and with minimal emotional 
stress Hofte\er. mrdiatjon may not be used 
to deny or delay a parent s rights under this 
subpart 

§ 300.507 Impartial hearing officer. 

(a) A hearing may not be conducted: 

(1) By a person who is an employee 
of a public agency which is involved in 
the education or care of the child, or 

(2) By any person having a personal 
or professional interest which would 
conflict with his or her objectivity in 
the hearing. 

(b) A person who otherwise qualifies 
to Conduct a hearing under paragraph 
(a) of this section is not an employee 
of the agency solely because he or she 
is paid by th? agency to serve as a 
hearing officer. 

(c) Each public agency shall keep a 
list of the persons who serve as hear- 
ing officers. The list must include a 
statement of the qualifications of each 
of those persons. 

(Authority 20USC M14(b)(2)) 
9 300.508 Hearing rights. 

(a) Any party to a hearing has the 
right to. 

(1) Be accompanied and advised by 
counsel and by Individuals with special 
Jtnouiedge or training with respect to 
the problems of handicapped children* 

(2) Present evidence and confront! 
cross-examine, and compel the attend- 
ance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least 
five days before the hearing: 

(4) Obtain a written or electronic 
verbatim record of the hearing: 

(5) Obtain written findings of fact 
and decisions. (The public agency 
shall transmit those findings and deci- 
sions, after deleting any personally 
Identifiable information, to the State 
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advisory panel established under Sub- 
part P). 

(b) Parents involved m hearings 
must be given the right to: 

(1) Have the child who is the subject 
of the hearing present, and 

(2) Open the hearing to the public. 
(Authority 20 use 1415(d)) 
6 300.509 Hearing deciMon: appeal. 

A decision made in a hearing con- 
ducted under this subpart is final 
unless a party to the hearing appeals 
the decision under 1300.510 or 
1300.511. 

(Authority 20 use M15<c)) 

1 300.510 Administrati%e appeal: impartial 
review. 

(a) If iihe hearing is conducted by a 
public agency other than the State 
educational agency, any party ag- 
grieved by the findings and decision in 
the hearing may appeal to the State 
educational agency. 

(b) If there is an appeal the State 
educational agency shall conduct an 
impartial review of the hearing. The 
official conducting the review shall: 

(1) Examine the entire hearing 
record: 

(2) Insure that the procedures at the 
hearing were consistent with the re- 
quirements of due process: 

(3) Seek additional evidence if neces- 
sary. If a hearing is held to receive ad- 
ditional evidence, the rights in 
I 300.508 apply: 

(4) Afford the parties an opportuni- 
ty for oral or uritten argument, or 
both, at the discretion of the review- 
ing official: 

(5) Malce an independent decision on 
completion of the review, and 

(6) Give a codv of uritten findings 
and the decisior. lo the parties. 

(c) The decision made by the review- 
ing official is final, unless a party 
brings a civil action under i 300.512. 

(Authority 20 U.se 1415 (o. (d). H Reo 
No 94-664. at p. 49(1975)) 

Comment l. The State educational 
agency may conduct its review either direct, 
ly or through another State agency acting 
on its behalf However, the State education- 
al agency remains responsible for the final 
decision on revie* 
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2 All parties have the n«hl lo continue to 
be represented by counsel at the Suie ad 
ministrative review le\el. whether or not the 
reviewinf official determines that a further 
hearing U necessary. If the reviewing offi 
clal decides to hold a hearing to recei\-e ad 
ditional evidence, the other rtghu In 
1 300 MM. relating to hearings, also apply. 

§300.511 Civil artion. 

Any party aggrieved by the findings 
and decision made in a hearing who 
does not have the right to appeal 
under 1300.510 of this subpart, and 
any party aggrieved b:> the decision of 
a reviewing officer under I 300.510 has 
the right to bring a civil action under 
section 615(eK2) of the Act. 

(Auihoriiy 20U.SC U15) 

0 300.512 Timeliness and convenience of 
hearings and re*ie«s. 

(a) The public agency shall insure 
that not later than 45 days after the 
receipt of a request for a hearing. 

(DA final decision is reached in the 
hearing, and 

(2) A copy of the decision is mailed 
to each of the parties. 

(b) The State educational agency 
shall insure that not later than 30 
days after the receipt of a request for 
a review: 

(DA final decision is reached in the 
review, and 

(2) A copy of the decision is mailed 
to each of the parties. 

(c) A hearing or reviewing officer 
may grant specific extensions of time 
beyond the periods set out in para- 
graphs (a) and (b) of this section at 
the request of either party. 

(d) Each hearing and each re\ie« in- 
volving oral arguments mu I be con* 
ducted at a time and placc \ihich is 
reasonably convenient to the parents 
and child involved 

(Aulhonlj 20 t SC 1415) 



COWriDENTXALITY OP INFORMATION 

9 300.560 Deflnittons. 

As used in this subpart: 

•Destruction" means physical de- 
struction or removal of personal iden- 
tifiers from information so that the in- 
formation is no longer personally iden- 
tifiable. 

"Education records" means the type 
of records covered under the defini- 
tion of "education records" in Part 99 
of this title (the regulations imple- 
menting the Family Educational 
Rights and Privacy Act of 1974). 

"Participating agency" means any 
agency or institution which collects, 
maintains, or uses personally identifia* 
ble information, or from which infor- 
mation is obtained, under this part. 

(Authority 20 U S.C. U12(2mD). Ul7(c)) 



• 300.561 Notke to partfiU. 

(a) The Sute educational agency 
shall five notice whiirh U adequate to 
fully Infonn paren j about the re- 
quiremenU under i 300.128 of Subpart 
B, including: 

(DA description of the extent to 
which the notice is given in the native 
languages of the various population 
groups in the State: 

34 Cn Ch. Ill (7-M5 Edition) 

(2) A description of the children on 
whom personally identifiable informa^ 
tion is maintained, the t.\pcs of infor- 
mation sought, the methods the State 
intends to use in gathering the infor- 
mation (including the sources from 
whom t.iformation is gathered), and 
the uses to be made of the informa- 
tion; 

O) A summary of the policies and 
procedures which participating agen- 
cies must follow regarding storage, dis- 
closure to third parties, retention, and 
destruction of personally identifiable 
information: and 

(4) A description of all of the rights 
of parenU and children regarding this 
information, including the rights 
under section 438 of the General Edu- 
cation Provisions Act and Part 99 of 
this title (the Family Educational 
RighU and Privacy Act of 1974, and 
implementing regulations). 

(b) Before any major identification, 
location, or evaluation ectivity. the 
notice must be published or an- 
nounced in newspapers or other 
media* or both, with circulation ade- 
quate to notify parents throughout 
the State of the activity. 
(Authority 20USa 1412(2)<D>. I4l7(c)> 

§300.562 Accens rights. 

(a) Each participating agency shall 
permit parents to inspect and review 
any education records relating to their 
children which are collected, main- 
tained, or used by the agency under 
this part. The agency shall comply 
with a request without unnecessary 
delay and before any meeting regard- 
ing an individualized education pro- 
gram or hearing relating to the identi- 
fication, evaluation, or placement of 
the child, and in no case more than 45 
days after the request has been made. 

(b) The right to inspect and review 
education records under this section 
mcludes: 

(1) The right to a response from the 
participating agency to reasonable re- 
quests for explanations and interpret 
tat ions of the records: 

(2) The right to request that the 
agency provide copies of the records 
containing the inform'ition if failure 
to provide those copies would effec- 
tively prevent the parent from exercis- 
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ing the right to Inspect and revieu the 
records, and 

<3) The right to have a representa- 
tive of the parent Inspect and renew 
the records. 

(c) An agency may presume that the 
parent has authority to Inspect and 
review records relating to his or her 
child unless the agency has been ad. 
vised that the parent does not have 
the authority under applicable State 
aw governing such matters as guard- 
lanshlp. separation, and divorce. 
(Authority 20 U.S.C M12(2MD), 1417(C)) 

f 3O0.5S3 Record of acreM. 

Eachparticlpating agency shall keep 
a record of parties obtaining access to 
education records ollected. main- 
Uined. or used under this part (except 
access by parents and authorized em- 
ployees of the participating agency) 
including the name of the party, the 
date access was given, and the purpose 
for which the party Is authorized to 
use the records. 

(Authority 20 U.S.C 1412(2X0): 1417(c)) 

f 300.5S4 Records on more tksii one child. 

If any education record includes in- 
formation on more than one child the 
Kf'^Ii^w?' children shall have 

the right to inspect and review only 
the Information reUting to their chiJd 
or to be informed of that specific in- 
formation. 

(Authority: 20 U.8.C. 1412(2X0); 1417(c)) 

• 300.5S5 Litt of types and locations of in- 
formation. 

Each participating agency shall pro. 
vide parents on request a list of the 
types and locations of education rec- 
ords collected. mainUined. or used by 
the agency. 

(Authority 20 U-SC. 1412(2XO). 1417(C)) 

fi300.56€ Pees. 

(a) A participating education agency 
may charge a fee for copies of records 
which are made for parents under this 
part if the fee does not effectively pre- 
vent the parents from exercising their 
right to inspect and review those 
records. 



§300.569 

(b) A pariicipiimg agency ma> not 
charge a fee to search for or to re- 
trieve information under this pari. 

(Authority 20 use 14]2<2)(D). 1417(C)> 

§300.54: Amendment of ref-ord> tt par. 
enl's requent. 

<a) A parent who believes that infor- 
mation in education records collected 
maintained, or used under this pari is 
inaccurate or misleading or violates 
the privacy or other rights of the 
child, may request the participating 
agency which maintains the informa- 
tion to amend the information. 

<b) The agency shall decide whether 
to amend the information in accord- 
ance with the request within a reason- 
able period of time of receipt of the re- 
quest. 

<c) If the agency decides to refuse to 
wnend the information in accordance 
with the request it shall inform the 
parent of the refusal, and advise the 
noOSM '''^^ * hearing under 
(Authority 20 U.S.C. 1412(2XO). 1417(c)) 

f 300.568 Opportunity for t hetring. 

The agency shall, on request, pro. 
vide an opportunity for a hearing to 
challentie Information in education 
records to Insure that it U not inaccu- 
rate, misleading, or otherwise in viola- 
tion of the privacy or other righU of 
the child. 

(Authority. 20 U8 C. 1412(2XD). 1417(C)) 

1300.569 Result of hetring. 

<a) If. as a result of the hearing, the 
agency decides that the information is 
inaccurate, misleading or otherwise in 
violation of the privacy or other rights 
of the child, it {>hall amend the infor 
mation accordingly and so inform the 
parent in writing. 

<b) If. as a result of the hearing, the 
Mency decides that the information is 
not inaccurate, misleading, or other- 
wise in violati n of the privacy of 
other rights of the chiid. it shall 
inform the parent of the right to place 
records it i.iainUins on the 
child a sUtement commenting on the 
information or setting forth any rea- 
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§300.570 

sons for disagreeing uith the decision 
of the agency. 

(c) Any explanation placed in the 
records of the child under this section 
must. 

(1) Be maintained by the agency as 
pari of the records of the child ar> long 
as the record or contested portion is 
maintained by the agency; and 

(2) If the records of the child or the 
contested portion is disclosed by the 
agency to any party, the explanation 
must also be disclosed to the party. 

(Authority 20U8C. M12<2MD). U17(C)) 

1 300.570 Hearing proceduret. 

A hearing held under 1300.568 of 
this subpart must be conducted ac- 
cording to the procedures under 
1 99.22 of this title. 

(Authority 20U.SC U12(2MD). 1417(0) 

1300.571 Content. 

(a) Parental consent must be ob- 
tained t>efore personally identifiable 
information is: 

(1) Disclosed to anyone other than 
officials of participating agencies col- 
lecting or using the information under 
this part, subject to paragraph (b) of 
this section: or 

(2) Used for Any purpose other than 
meeting a requirement under this 
part. 

(b) An educational agency or institu- 
tion subject to Part 99 of this title 
may not release information from edu- 
cation records to participating agen* 
cies without parental consent unless 
authorized to do so under Part 99 of 
this title. 

(c) The State educational agency 
shall include policies and procedures 
in its annual program plan which are 
used in the event that a parent refuses 
to provide consent under this section. 

(Authority 20USC i412(2)(D). 1417(0) 

9 300.572 Sareguardi. 

(a) Each participating agency shall 
protect the confidentiality of personal- 
ly identifiable information at collec- 
tion, storage, disclosure, and destruc- 
tion stages. 

(b) One official at each participating 
agency shall assume responsibility for 

insuring the confidentiality of any 
personally identifiable information 

(c) All persons collecting or using 
personally identifiable information 
must receiie training or instruction re- 
garding the State's policies and proce- 
dures under M00.129 of Subpart B 
and Part 99 of this title. 

(d) Each participating agency shall 
maintain, for public inspection, a cur- 
rent listing of the names and positions 
01 those employees within the agency 
who may have access to personally 
identifiable information. 

(Aulhorily 20 U S.C 1412(2)(D) 1417(0) 



f 300.573 DettructioR of inrorinttioii. 

(a) The public agency shall inform 
parenu when personally identifiable 
information collected, maintained, or 
used under this part Is no longer 
needed to provide educational services 
to the child. 

ib) The information must be de- 
stroyed at the request of the parenU. 
However, a permanent record of a stu- 
dent*s name, address, and phone 
number, his or her grades, attendance 
record, classes attended, grade level 
completed, and year completed may be 
maintained without time limitation. 

(Authority 20U.8C. 1412(2MD). 1417(c)) 

Commtnt Under 1 300.573. the personally 
identifiable informstton on a handicapped 
child may be retained permanently unlets 
the parenu request that it be destroyed. De- 
struction of records is the best protection 
against improper and unauthorized disclo- 
sure. However, the records may be needed 
for other purposes. In informing parenU 
about their righu under thU section, the 
agency should remind them that the rec- 
ords may be needed by the child or the par- 
ents for social security benefits or other 
purposes. If the psrenu request that the in- 
formation be destroy the agency may 
retain the informatlOK i paragraph (b). 

1300.574 ChiMren'N rights. 

The State educational agency shall 
include policies and procedures in its 
annual program plan regarding the 
extent to which children are afforded 
righU of privacy similar to those af- 
forded to parenU, taking into consid- 
eration the age of the child and type 
or severity of disability. 

(Authority 20U.8C. 1412(2mD). 1417(c)) 



Comment Note that under the regula- 
tions for the Family Educational RighU and 
Privacy Act (45 CFR 99 4(a)). the righU of 
parents regarding education records are 
transferred to the student at age 18 

1 300.575 Enforcement. 

The State educational agency shall 
describe in iu annual program plan 
the policies and procedures, including 
sanctions, which the State uses to 
insure that its policies and procedures 
are followed and that the require- 
ments of the Act and the regulations 
in this part are met. 
(Authority- 20USC ]412(2MD). 1417(0) 

1300.576 Department. 

If the Department or iU authorized 
represenUtives collect any personally 
identifiable Information regarding 
handicapped children which is not 
subject to 5 U.S.C. 552a (The Privacy 
Act of 1974). the Secretary shall apply 
the requirements of 5 UB.C. section 
552a (b) (1M2). (4 MID; (O; (d); (eKD; 
(2); OKA). (B). and (D). (5M10); (h): 
(m); and (n). and the regulations im- 
plementing those provisions In Part 5b 
of this title. 



(Authority 20i;SC 14I2(2KD): 1417(C)) 
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KPARTMENT OF EDUCATION 
34 CFR Pmn 99 

Family Educational RighU and Privacy 

AOCNCy: Department of Education 
AcnoM: Final regulations 

SUMMAKY: The Secretary revises and 
renames the Department of Education 
regulations formerly titled the Privacy 
Rights of Parents and Students These 
regulations are retitled Family 
Educational Rights and Privacy and 
eliminate some of the regulatory 
requirements placed on educational 
agencies and institutions The 
regulations have also been rewritten f jr 
clarity 

CFFECnvc OATt: Thpse regulations take 
effect either 45 days afte* publication in 
the Federal Register or later if the 
Congress takes certain adioumments If 
you want to know the effecUve date of 
these regulations, call or wnte the 
Department of Education contact 
person. 

FOa FUKTNCa INFOaMATIOM CONTACT: 

Eilen Campbell or Connie Moore. Family 
Policy and Regulations Office. Office of 
Management, U.S Department of 
Education. 400 Marjland Avenue. SW 
(Room 3021. Federal Office Building No 
6). Washington. DC 20202 Telephone 
f202) 732-20:r 

suFFLZMaNTAn^ iNromiATiON: Under 
Executive Ord>' '29\. the Department 
of Education re,7 . ' irly reviews its 
regulations to de rmine whether the 
Department can di :rease burdens on 
the public and otherwise simplify and 
clarify existing regulations. As part of 
this process, the Department has 
reviewed the regulations implementing 
the Family Educational Rights and 
Pnvac> Act (FERPA) 

The FERPA regulations of the former 
Department of Health. Educrtion and 
Welfare (HEW) (45 CFR Part 99) were 
transferred to the Department of 
Education (ED) and recodified in Part 99 
of Title 34 of the Code of Federal 
Regulations on Mdv 9. 1960 (45 FR 
30802) These regulations miplemeni 
FERPA. which was enncted as section 
438 of the General Education Provisions 
Act (GEPA) (20 U S C 1232g] 

The FERPA sets out requirements 
designed to afford parents and students 
pnvacy and other rights with respect to 
education records The statute applies to 
educational agencies and institutions 
that receive funds under an applicable 
program administered by ED. For 
purposes of FERPA an applicable 
program is a program that wap either 
fornr^-ly administered by the 
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Comimstioner of Education prior to the 
•stablisbmant of ED on May 4, 1060 or 
any program that came into axiatence 
after ED was astabhshed, unleaa the law 

creating the new program has the effect 
of making FERPA inapplicable. 
Educational agencies and institutlona to 
which FERPA apphes must maintain 
education records consistent iirlth the 
requirements of FERPA. In brief, FERPA 
requires those agencies or institutiona to 
provide parents and eligible studenta 
access to records directly related to the 
students; to permit parents and eligible 
students to challenge those records on 
the grounds that they are inaccurate, 
misleading, or otherwise in violation of 
the student's privacy or other rights; to 
obtain the written consent of parents 
and eligible students before releasing 
personally identifiable information 
about the students contained in 
education records to other than 
organizations or individuals described 
in statutory exceptions, and to notify 
parents and eligible students of these 
nghts 

On june 10. 1987. the Secretary 
published a notice of proposed 
rulemaking (NPRM) for this part in the 
Federal Register (52 FR 22250) The 
NfPRM included a discussion of the 
numerous revisions and invited pubhc 
comment The revisions are intended to 
Simplify and clanf>' the regulations and 
not to alter any inierpretation under 
exisUng regulations 

In response to the Secretary's 
invitation in the NPRM. educational 
associations, organirations. universities, 
and individuals submitted 20 letters, 
which contained a total of 113 
comments. More than half of the letters 
were from institutions of higher 
education and were transmitted through 
an organization representing the higher 
education community. An analyais of 
the comments and of the changes in the 
regulations since publication of the 
NPRM 18 published as an appendix to 
these final regulations 

Executive Order 12606 

The Secretary has reviewed these 
regulations in accordance with 
Executive Order 12806. 'The Famil>." 
The regulations was assessed in light of 
the critena set forth in the Executive 
Order to determine whether they have 
any potential negative impact on the 
family. They were found to have no 
negative impact. In fact, the regulations 
will strengthen the autonomy, stability, 
and nghts of the family unit 

The cnterion of the Order which is 
most applicable to these regulations 
asks. "Does this action strengthen or 
erode the authonty and rights of parents 
in the education, nurture, and 



aupervision of their children?'* The 
atatute and the implementing regulations 
strengthen the rights of parents by 
reafTirming their basic right to have 
access to the education records of their 
children, their nght to be assured of the 
privacy of their children's records, and 
their nght to challenge records believed 
to be inaccurate, misleading, or 
otherwise in violation of the student's 
privacy. 

Another cnterion which is apphcable 
to these regulations asks: "Does this 
action by government strengthen or 
erode the sUbility of the family and. 
particularly, the marital commitment?" 
Overall these regulations are found to 
strengthen the stability of the family. In 
parUcular. the FERPA provisions which 
afford parents the right to have access 
to and some control over the education 
records of their children serve to 
encourage parenU to be involved in the 
education of their children. Furthermore 
by affording both parents (whether 
custodial or non-custodial) the nght to 
have access to the records, the 
regulations serve to encourage joint 
parental involvement m their children's 
education. 

Executive Order 12291 

These regulations have been reviewed 
in accordance wvith Executive Order 
12291. They are not classifi^ as ma)or 

because they do not meet the cntena for 
major regulations established in the 
order 

Assessment of Educational Impact 

In the NPRM. the Secretary requested 
comments on whether the proposed 
regulations would require transmission 
of information that is being gathered 
from any other agenc or authority of 
the United States. 

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that thr 
regulations in this document do not 
require transmission of information that 
IS being gathered by or is available from 
any other agency or authority of the 
United States. 

List of Subjects io 34 CFR Pari 99 

Administrative practice and 
procedure. Education department. 
Family educational nghts. Privacy. 
Parents. Reporting and recordkeeping 
requirements. Students. 

(C«ta)ofi of Federal Domeitic Aiiiitancc 
number does not apply.) 
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Oatcd Fcbniary 19. 1988. 
iVUUam ]. Benoctt 

The Secretary revises Part 99 of Title 
34 of the Code of Federal Regulations to 
read as follows: 

PART 99-FAMILY EDUCATIONAL 
RIGHTS AND PRIVACY 

Subpart A— G«o«fal 

99.1 To which educational agencies or 

tnsUtutions do these regulations apply? 
99^ What it the purpose of these 

regulations? 
99.3 What defmitioDs apply to theie 

regulations? 
'99.4 What are the rights of parents? 
99 5 What are the nghU of eligible students? 
99il WhatinfoniiaboniTMJtt«n«docatw*«l 

agencyi or institulioriSpobcy contain? 
99.7 What musk an educational agency or 

insUtiilion Include in its annual 

notification? 

Subpart B-What«r*tntRl9hta of 

ln»pectton and Atvlcw ol Education 
Racordt? 

99.10 Whatr^ghUcxistforaparemor 
eligible student to inspect and review 
education records? 

99.11 May ao educalicnal agency or 
instituuon charge a fee for copies of 
education records? 

99.12 What limitations exist on the right to 
inspect and review records? 

Subpart C— What Vh9 Procadurw for 
Amanding Education Records? 

99.20 Fiow can a parent or eligible student 
request amendment of the student's 
education records? 



99.21 Under what conditions does a parent 
or ehgibie student hire die nght to a 
Iwanng? 

99.22 What minimum requirements exist tor 
the conduct of a heanng? 

Subpart D->May an Educational Agency or 
Inatltntion Diactoaa ParaonaWy IdentMlaWe 
Information from Education Raconla? 

99.30 Under what conditions must en 
educational agency or institution obtain 
prior consent to disclose infonnatioD? 

99.31 Under what conditions is pnor 
consent not required to disclose 
information? 

99.32 What recordkeeping requirements 
exist concerning requests and 
djisclxMures? 

9933 What hmitations apply to the 

rediscloiute of infonnation? 
99.34 What txmditions «pply to disclosure of 

information lo other •ducalioaal 

agencies or institutjooa? . 
9935 What conditions apply to disclosure of 

iofoanatioa for Federal or State program 

purposes? 

99.36 What conditions apply to disclosure ol 
information in health and safety 
emergencies? 

9937 What conditions apply to disclosing 
directory information? 

Subpart E— What are the Enforcement 
Proc«thif««? 

99.60 What functions has the Secretary 
delegated to the Office and to the 
Education Appeal Board? 

99.61 What responsibility does an 
educational agency orinttstulian have 
concerning conflict with State or local 
laws? 

99.62 What information must an educational 
agency or institution submit to the 
Office' 

99.63 Where are complaints tiifd? 

99.64 What IS the complaint procedure? 



99^ What is the content of the notice of 
complaint issued by the OfP«oe? 

99.66 What are the responslbiliUes of the 
Office in the enforcement process? 

99.67 How does the Secretary enforce 
decisions? 

Authority': Sec. 438. Pub. U 90-247, Tide IV, 
as amended. 88 Stat. 571-574 (20 U.S.C. 
I232g). unless otherwise noted. 

Subpart A— General 

§ 99.1 To which aducational agencies or 
Institutions do Ihtsa regulations apply? 

(a) This part applies to an educational 
agency or institution to which funds 
have been made available under any 
program administered by the Secretary 
of Education that — 

(1) (i) Was transferred to the 
Depflrtment under the Department of 
Education Organitatitm Act (DEOA): 
and 

(ii) Was administered by the 
Commissioner of Education on the day 
before the effective date of the DEOA; 
or 

(2) Was enacted after the effective 
date of the DEOA, unless the law 
enacting the new Federal program has 
the effect of making section 438 of the 
GeneralEducation Provisions Act 
inapplicable. 

(Authority: 20 U5.C. 1230. 1232g. 3487. 3507) 

(b)The Following chart lists the 
funded programs to which Part 99 does 
not apply as of April 11. 1988: 



Name oi program 



AutfXKOiog statute 



1 M»gh Scf)oo4 EQU(v»*ery:y Program 8fxJ Cortege AssiSt^^ 

2 Proyams tamn^ieted Ov l^e Commissiooef ot ifte RshstJftttatw Sefv««s 
AOmintstraton. and the OKoctor o* tne National msittute on DfsatxUty sod Rehat>a»- 
tsbon Rq >e sfCh 

3 TrsftSftion program <or refuge© chikjfeo 



S^Doo 41flA o< the Highac COucalwo Act of 4965 as 
amefKled toy Education M>sndm«its of 1060 
(Put). L 96-374) 20 U.S C 1070d-2) 

The R8»\ab»mBt»n Act of 1973. is amwded (29 
\JS.Ci 700. 0t s^jl) 



impiemontjng 
regutations 



4 Cdtege Housing _ - — — 

5. ?)>• foiiowing programs admin«tr'«J by ma Assistant Secreia/y for EdiJCtttK>nai 
Rossarcn snd Improvement- Educational Research Grant Program. Regional E^ 
caDonal Lsixxatones Research and Dewetopmer* Centers. AH other research or 
vuttsticai sctrviiies funded under Secion 405 or 406 of the General Education 
Pf0vis»one Act« 



tmmicfaiion and r^twathy Act as amended t>y the 
Refugee Act of 1980. Pub L 06-212 (8 USC. . 
1522<d)) 

Tftle IV ol the Houaiog Act of 1950. as amended (12 { 
use l749.»/segL). 



PW1206. 



Parts 350-359. 361. 
365. 366, 36W71. 
373-375. 378. 379. 
385-090. snd 395. 

Pan ssa 



i Section 405 of the General Educatoon Provtstorts Act 
I (20 U S C I22le). and section 406 of the GenersI 
£doC»bonPrtMs)onsAct(20USa 1221-1). 



Pan 614 

Parts 700. 706-706. 



Note: The Secretary, as appropnatc. updates the informaUon in this chart and informs the public 



(c) This part does not apply to an 
educational agency or institution solely 
because students attending that agency 
or institution receive non-monetary 
benefits under a program referenced in 



paragraph (a) of this section, if no funds 
under that program are made available 
to the agency or institution. 

(d^ The Secretary considers funds to 
be made available to an educational 
agency or institution of funds under one 



or more of the programs referenced in 
paragraph (a) of this section — 

(1) Are provided to the agency or 
institution by grant, cooperative 
agreement* contract subgrant. or 
subcontract: or 
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(2) Are provided to students attending 
the agency or institution and the funds 
may be paid to the agency or institution 
by those students for educational 
purposes, such as under the Pell Grant 
Program and the Guaranteed Student 
Loan Program (Titles IV-A-1 and IV-B. 
respectively, of the Higher Education 
Act of 1965, as amended). 

(e) If an educational agency or 
institution receives funds under one or 
more of the programs covered by this 
section, the regulations in tliis part apply 
to the recipient as a whole, including 
each of its components (such as a 
department within a university). 
(Authority 20 U.S C. 1232g) 

§99^ What It ttie purpoM of ttiese 
reguiationt? 

The purpose of this part is to set out 
requirements for the protection of 
privacy of parents and students under 
section 438 of the General Education 
Provisions Act. as amended. 
(Authonty: 20 U.S.C. 1232g) 

(Note: 34 CFR 300.560-300.576 contain 
requirements regarding confidentiality of 
Information relating to handicapped children 
who receive benefits under the Education of 
the Handicapped Act.) 

§ 99.3 What definitions apply to ttieae 
regulations? 

The following definitions apply to this 
part: 

"Act" means tlie Family Educational 
Rights and Pnvacy Act of 1974. as 
amended, enacted as section 438 of the 
General Education Provisions Act. 
(Authontj. 20 U.S C. 1232s) 

"Attendance" includes, but is not 
limited to — 

|a) Attendance in person or by 
correspondence: and 

|b) The penod dunng which a person 
is working under a worl<-study program. 
(Authonty: 20 U.S.C 1232g) 

"Directory information** means 
information contained in an education 
record of a student which would not 
generally be considared harmful or an 
invasion of privacy if disclosed. It 
includes, but is not limited to the 
student s name, address, telephone 
listing, date and place of birth, major 
field of stud>. participation in officially 
recognised activities and sports, weight 
and height of members of athletic teams, 
dates of attendance, decrees and 
awards received, and the most recent 
previous educational agency or 
institution attended 

(Authonty. 20US.C 1232g(a)(5){A)) 

"Disclosure" means to permit access 
to or the release, transfer, or other 
conunumcation of education records, or 



the personally indentifiable information 
contained in those records, to any party, 
by any means, including oral, written, or 
electronic means. 

(Authority: 20 U.S C 1232g(b)(l)) 

"Educational agency or institution" 
means any public or private agency or 
institution to which this part applies 
under S 99.1(a). 
(Authority: 20 U.S.C 1232g(o)(3)) 

"Education records" (a) The term 
means those records that are — 

(1) Directly related to a student: and 

(2) Maintained by an educational 
agency* or institution or by a party acting 
for the agency or institution. 

(b) The term does not include — 

(1) Records of instructional, 
supervisory, and administrative 
personnel and educational personnel 
ancillary to those persons that are kept 
in the sole possession of the maker of 
the record, and are not accessible or 
revealed to any other person except a 
temporary substitute for the maker of 
the record: 

(2) Records of a law enforcement unit 
of an educational agency or institution, 
but only if education reco^'ds maintained 
by the agency orinstitution are not 
disclosed to the unit, and the law 
enforcement records are — 

(i) Maintained separately from 
education records: 

(ii) Maintained solely for law 
enforcement purposes: and 

(iii) Disclosed only to law 
enforcement officials of the same 
jurisdiction: 

(3) (i) Records relating to an individual 
who IS employed by an educational 
agency or institution, that— 

(A) Are made and maintained in the 
normal course of business: 

(B) Relate exclusively to the 
individual in that individual's capacity 
as an employee: and 

(C) Are not available for use for any 
other purpose. 

(ii) Records relating to an individual 
in attendance at the agency or 
institution who is employed »s a result 
of his or her status as a student are 
education records and not excepted 
under paragraph (b)(3)(i) of this 
definition. 

(4) Records on a student who is 18 
years of age or older, or is attending an 
institution of postsecondarj' education, 
that are — 

(i) Made or maintained by a 
physician, psychiatrist psychologist, or 
other recognized professional or 
paraprofessional acting in his or her 
professional capacity or assisting in a 
paraprofessional capacity: 



(ii) Made, maintained, or used only in 
connection with treatment of the 
student; and 

(iii) Disclosed only to individuals 
providing the treatment. For the purpose 
of this definition, "treatment" does not 
include remedial educational activities 
or activities that are part of the program 
of instruction at the agency or 
institution: and 

(5) Records that only contain 
infonnation about an individual after he 
or she is no longer a student at that 
agency or institution. 

(Authority: 20 U.S.C. 12C2g(s)(4)) 

"Eligible student" means a^tudent 
who has reached 18 years of age or is 
attending an institution of 
'postsecondary education. 
(Authority: 20 U.S.C 1232g(d)) 

"Institution of postsecondary 
education" means an institution that 
provides education to students beyond 
the secondary school level: "secondary 
school level" means the educational 
level (not beyond grade 12) at which 
secondary education is provided as 
determined understate law. 
(Authority: 20 U.S.C 1232g(d)) 

"Parent" means a parent of a student 
and includes a natural parent, a 
guardian, oi an individual acting as a 
parent in the absence of a parent or a 
guardian. 

(Authonty: 20 U.S.C. 1232g) 

"Party" means an individual, agency, 
institution, or organization. 

(Authonty: 20 U.S.C. 1232g(b)(4)(A)) 

"Personally identifiable information" 
includes, but is not limited to — 

(a) The student's name: 

(b) The name of the student's parent 
or other family member 

(c) The address of the student or 
student*s family: 

(d) A personal identiHer. such as the 
student's social security number or 
student number 

(e) A hst of personal characteristics 
that would make :he student's identity 
easily traceable: or 

(f) Othermformation that would make 
the student's identity easily traceable 
(Authority. 20 U.S C.1232g) 

"Record" means any information 
recorded in any way. including, but not 
limited to. handwriting, pnnt. tape. film, 
microfilm, and microfiche. 

(Authontj- 20 U.S.C 1232g) 

"Secretary " means the Secretary of 
the U.S. Department of Education or an 
official or employee of the Department 
of Education acting for the Secretary 
under a delegation of authority. 
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(Authority: 20 U^C.1232g) 

-Student", except as olherwiae 
specifically provided in this part, uieans 
any individual who ii or has been in 
attendance at an educational agency or 
institution and regarding whom the 
agency or institution maintains 
education records. 
(Authonty: 20 U.S.C. 12328{a)l6)) 

5W.4 WhatMthtrtghteof ptwitt? 

An educational agency or institution 
shall give full rights under the Act to 
either parent, unless the apency or 
institution has been provided with 
evidence that there is a court order, 
State statute, or legally binding 
document relating to such matters as 
divorce, separation, or custody that 
specifically revokes these rights. 
(Authority: 20 U.S.C IZaZgl 

§99.5 What M tt>t rigliU of ellglljte 

(a) When a student becomes an 
ehgible student, the rights accorded to, 
and consent required of, parents under 
this part transfer from the parents to the 
student. 

(b) The fi ct and this part do not 
prevent educational agencies or 
institutions from giving !tudents rights 
in addition to those given to parents. 

(c) If an individual is or has been in 
attendance at one component of an 
educational agency or institution, that 
attendance does not give the individual 
rights as a studfint in other components 
of the agency or institution to which the 
individual has applied for admission, 
but has never been in attendance. 
(Authonty: 20 U.S.C. 1232g(d)) 



§ 99.6 What Infonnation must an 
•duct.ional sgency't or Institution's poltcy 
contmln? 

(a) Each educational agency or 
institution shall adopt a policy regarding 
ho'v the agency or institution meets the 
requirements of the Act and of this part. 
The policy must include — 

(1) How the agency or institution 
informs parents and students of their 
rights, in accord with § 99.7: 

(2) How a parent or eligible student 
may inspect and review education 
records under § 99.10. including at 
least — 

(i) The procedure the parent or eligible 
student must follow to inspect and 
review the records: 

(ii) With an understanding that it may 
not deny access to education records, a 
description of the circumstances in 
which the agency or irstitution believes 
it has a legitimate cause to deny a 
request for a copy of those records; 



(ui) A schedule of fees (if any) to be 
charged for copies: aai 

(iv) A list of the tjpes and locations of 
education records maintained by the 
agency or institution, and the titles and 
addresses of the officials responsible for 
the records; 

(3) A statement that personally 
identifiable information will not be 
released from an education record 
without the prior written consent of the 
parent or eligible student, except under 
one or more of the conditions described 
in § 99^1: 

(4) A statement indicating whether the 
educational agency or Institution has a 
policy of disclosing personally 
identifiable information under 

§ 99.1(a5(l). and , if ko. a specification of 
the criteria for determimng "which 
parties are school officials and what the 
Qgency or institution considers to be a 
legitimate educational interest; 

<5) A statement that a record of 
disdosures will be maiintained as 
required by 5 99^2, and that a parent or 
eligible student may inspect and review 
that record; 

(6) A specification of the types of 
personally identifiable information the 
agency or institution has designated as 
directory information under § 90.37; and 

(7) A statement that the agency or 
institution permits a parent or eligible 
student to request correction of the 
student's education records under 

§ 99.20. to obtain a hearing under 

5 99.21(a). and to add a statement to the 

record under 5 99.21(b)(2). 

(b) The educational agency or 
institution shall state the policy in 
writing and make a copy of it available 
on request to a parent or eligible 
student. 

(Authority. 20 U.S.C. 1232^le) and (f)) 
(Approved by the Office of Management and 
Budget under control number 1680-0508) 



§ 99.7 What must an •ducatlofial agency 
or Institution Include In Hs manual 
notification? 

(a) Each educational agency or 
institution shall annually notify parents 
of students currently in attendance, and 
eligible students currently in attendance, 
at the agency or institution of their 
rights uncer the Act and this part. The 
notice must include a statement that the 
parent or eligible student has a right 
to— , 

(1) lnsi)ect and review the student s 
educauon records: 

(2) Request the amendment of the 
student's education records to ensure 
that they are not inaccurate, misleading, 
or otherwise in violation of the student's 
privacy or other rights: 

(3) Consent to disclosures of 
personally identifiable information 



contained in the student's education 
records, except to the extent that the 
Act and the regulations in this part 
authorire disclosure without consent: 

(4) File with the U.S. Departmen* of 
Education a complaint under 5 99.64 
concerning alleged failures by the 
agency or institution to comply ^ith the 
requirements of the act and this part; 
and 

(5) Obtain a copy of the policy 
adopted under 1 99.6. 

(b) The notice provided under 
paragraph (a) of this section must also 
indicate the places where -copies of the 
policy adopted under S 99.6 are located 

{c] An educational agency or 
institution may provide this notice by 
any means that are reasonably likely to 
inform the parents and eligible students 
of thctrrights. 

(d) An agency or institution of 
elementary or secondary education shall 
effectively notify parents of atudents 
who have a primary or home language 
other than E^iglish. 
(Authority: 20 I232g(e)) 
(Approved by the OfCce of Management «nd 
Buc^t und/iT control number 1880-0508) 

Subpart B— What are tha RlghU of 
Insptctlon and Review of Education 
Rtcords? 

§99.10 Wtiatr*g»rts«xWforapar»fTtor 
•UgMa ttttdant to mspactand rtv4«w 
education racorda? 

(a) Except as limited under § 99.12. 
each educational agency or institution 
shall permit a parent or eligible student 
to inspect and review the education 
records of the student. 

(b) The educational agency or 
institution shall comply with a request 
for access to records within a 
reasonable period of time, but in no case 
more than 45 days after it has received 
the request. 

(c) The educational agency or 
institution shall respond to reasonable 
requests for explanations and 
interpretations of the records. 

(d) The educational agency or 
institution shall give the parent or 
ehgible student a copy of the records if 
failure to do so would effectively 
prevent the parent or student from 
exercising the right to inspect and 
review the records. 

(e) The educational agency or 
institution shall not destroy any 
education records if there is an 
outstanding request to inspect and 
review the records under this section. 

(f) While an education agency or 
institution is not required to give an 
eligible student access to treatment 
records under paragraph (b)(4) of the 
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definition of •'Education records" in 
§ 99.3. the student may have those 
records reviewed by a physician or 
other appropriate professional of the 
student's choice. 

(Authority: 20 U.S.C. 1232g(8)(l)(A)) 

§ 99.11 May an edir<:ational agency or 
inttttution charge a fee for coptea of 
education records? 

(a) Unless the imposition of a fee 
effectively prevents a parent or eligible 
student from exercising the right to 
inspect and review the student's 
education records, an educational 
agency or institution may charge a fee 
for a copy of an education record which 
is made for the parent or eligible 
student. 

(b) An educational agency or 
institution may not charge a fee to 
search for or to retrieve the education 
nicords of a student 

(Aulhonty: 20 U.S C 12328(a)(1)) 

§ 99.12 What IimlUttons exist on the right 
to Inspect and review records? 

(a) If the education records c^a 
student contain information on more 
than one student, the parent or eligible 
student may inspect. leview. or be 
informed of only the specific information 
about that student. 

(b) A postsecondarj- institution does 
not have to permit a student to inspect 
and review education records that are— 

(1) Financial records, including any 
information those records contain, of his 
or her parents: 

(2) Confidential letters and 
confidential statements of 
recommendation placed in the education 
records of the student before January 1. 
1975. as long as the statements are used 
only for the purposes for which they 
were specifically intended: and 

(3) Confidential letters and 
confidential statements of 
recommendation placed in the student's 
education records afier January 1. 1975. 
if— 

(0 The student has waived his or her 
right to inspect and rcviow those letters 
and statements, and 

(li) Those letters and statements are 
related to the student's — 

(^) Admission to an educational 
instriition. 

(B/ Application for employment, or 

(CI Receipt of an honor or honorary 
recognition. 

(c) (1) A waiver under paragraph 
(b)(3)(i) of this section is valid only if— 

(i) The educational agency or 
institution does not require the wQi\ cr 
as a condition for admission to or 
receipt of a ser\ ice or benefit from the 
agency or institution: and 



(ii) The waiver is made in writing and 
signed by the student, regardless of age. 

[Z] If a student has waived his or her 
rights under paragraph (b)(3)(i) of thds 
section, the educational institution 
shall- 

(i) Give the student, on request the 
names of the individuals who provided 
the letters and statements of 
recommendation; and 

(ii) Use the letters and statements of 
recommendation only for the purpose 
for which they were intended. 

(3)(i) A waiver under paragraph 

(b) (3)(i) of this section may be revoked 
with respect to any actions occurring 
after the revocation. 

(ii) A revocation under paragraph 

(c) (3)(i) of this section must be in 
writing. 

(Authority. 20 U.S.C. 1232g(a)(l) (A) and (B)) 

Subpart C— What are the Procedure* 
for Amending Education Records? 

§g9J20 How can a parent or eligible 
student request amendment of the 
student's education records? 

(a) ]f a parent or eligible student 
believes the education records relating 
to the student contain information that 
is inaccurate, misleading, or in violation 
of the student's rights of privacy or other 
nghts, he or she may ask the 
educatioi^al agency or institution to 
amend the record. 

(b) The education agency or 
institution shall decide whether to 
amend the record as requested within a 
reasonable time afier the agency or 
institution receives the request.^ 

(c) if the educational agency or 
institution decides not to amend the 
record as requested, ii shall inform the 
parent or eligible student of its decision 
and of his or her right to a hearing under 
§ 99.21. 

{Authontv ■ 20 1' S C 1232fj(a)(2)) 

§ 99.21 l;nder what conditions does a 
parent or eligible student have the right to 
e hearing? 

(a) An educational agency or 
institution shall give a parent or eligible 
student, on request, an opportunity for a 
hearing to challenge the content of the 
student's education records on the 
grounds that the information contained 
in the education records is inaccurate, 
misleading, or in \iolation of the privacy 
or other rights of the student. 

(b) il) If. as a result of the hearing, the 
educational agencv or institution 
decides tnat the information is 
inaccurate, misleading, or otherwise in 
v'lolatmn of the privacy or other rights of 
the student, it shall-- 

(i) Amend the record accordingly: and 



(il) Inform the parent or eligible 
student of the amendment in writing. 

(2) If. as a result of the hearing, the 
educational agency or institution 
decides that the Information in the 
education record is not inaccurate, 
misleading, or otherwise in violation of 
the privacy or other rights of the student, 
it shall inform the parent or eligible 
student of the right to place a statement 
in the record commenting on the 
contested information in the record or 
stating why he or she disagrees with the 
decision of the agency or institution, or 
both. 

(c) If an educational agency or 
Institution places a statement in the 
education records of a student under 
paragraph (b)(2) of this section, the 
agency or institution shall--- 

(1) Maintain the statement with the 
contested part of the record for as long 
as the record is maintained; and 

(2) Disclose the statement whenever it 
discloses the portion of the record to 
which the statement relates. 

(Authority: 20 U.S.C. 1232g(a)(2)) 

§ 99.22 V/hat minimum requirements extst 
for the ornduct of a hearing? 

The hearing required by § 99.21 must 
meet, at a minimum, the following 
requirements: 

fa) The educational agency or 
ini-titution shall hold the hearing within 
a reasonable time after it has received 
the request for the hearing from the 
parent or eligible student. 

(b) The educational agency or 
institution shall give the parent or 
eligible student notice of the date. time, 
and place, reasonably in advance of the 
hearing. 

(c) The hearing may be conducted by 
any individual, including an official of 
the educational agency or institution, 
who does not have a direct interest in 
the outcome of the hearing. 

(d) The educational agency or 
institution shall give the parent or 
eligible student a full and fa:r 
opportunity to present evidence rele\ciP. 
to the issues raised under § 99.21. The 
parent or eligible student may. at thtir 
own expense, be assisted or repre? en'ed 
bj one or more individuals of his or her 
own choice, including an attorney. 

(e) The educational agency or 
institution shall make its decision in 
writing within a reasonable period of 
time after the hearing. 

(f) The decision must be based soie!\ 
on the evidence presented at the 
hearing, and must include a summa:\ of 
ihe evidence and ihe reasons for the 
decision. 

(Authority 20 U.S.C. 1232g(a)(2)) 
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Subpart D^May an Educational 
Agtncy or institution Ditclosa 
peraonafty identifiable information 
From Education flecorda? 

§ 99.30 Und«r what conditions must an 
•<hjc«tk>nai agency or institution obtain 
priof consent to ditdosa information? 

(a) Except as provided in S 99.31. an 
educational agency or institution shall 
obtain a signed and dated written 
consent of a parent or an eligible 
student before it discloses pesonally 
identifiable information from the 
student's education records. 

(b) The written consent must— 

(1) Specify the records that may be 
disclosed; 

(2) State the purpose of the disclosure; 
and 

(3) Identify the party or class of 
parties to whom the disclosure may be 
made. 

(c) When a disclosure is made under 
paragraph (a) of this section — 

(1) If a parent or eligible student so 
requests, the educational agency or 
institution shall provide him or her wivh 
a copy of the records disclosed; and 

(2) If the parent of a student who is 
not an eligible student so requests, the 
agency cr institution shall provided the 
student with a copy of the records 
disclosed. 

(Authontv: 20 U.S.C. 1232g (b)(1) and 
0))(2)(A)) 

§ 99^1 Under wt^at conditions is pnor 
consent not required to disclose 
information? 

(a) An educational agency or 
institution may disclose personally 
identifiable information from an 
education record of a student without 
the consent required by i 99.30 if the 
disclosure meets one or more of the 
following conditions: 

(1) The disclosure is to other school 
officials, including teachers, within the 
agency or institution whom the agency 
or institution has determined to have 
le£atimate educational interests. 

(2) The disclosure is» subject to the 
requirements of 5 99.34. to officials of 
another school, school system, or 
mstitution of postsecondary education 
where the student seeks or intends to 
enroll. 

(3) The disclosure is. subject to the 
requirements of S 99.35. to authorize 
representatives of-- 

(i) The Comptroller General of the 
United States; 

(ii) The Secretary; or 

(iii) State and local educational 
authorities. 

(4) (i)The disclosure is in connection 
with fmancial aid for which the student 
has apphed or which the student has 



received, if the information is necessary 
for such purposes as to — 

(A) Dete'.mine eligibility for the aid; 

(B) Determine the amount of the aid; 

(C) Determine the conditions for the 
aid; or 

(D) Enforce the terms and conditions 
ot the aid. 

(ii) As used in paragraph (a)(4)(i) of 
this section. **financial aid'* means a 
payment of funds provided to an 
individual (or a payment in kind of 
tangible or intangible property to the 
individual) that is conditioned on the 
irdividual's attendance at an 
educational agency or institution. 
(Authonty: 20 U.S C l232g(b)(l)(D)) 

(5) (i) The disclosure is to State and 
local officials or authorities, if a State 
statute adopted before November 19. 
1974. specifically requires disclosures to 
those officials and authorities. 

(ii) Paragraph (a)(5)(i) of this section 
does not prevent a State hx)m further 
limiting the number or type or State or 
local officials to whom disclosures may 
be made under that paragraph. 

(6) (i) The disclosure is to 
organizations conducting studies for. or 
on behalf of. educational agencies or 
institutions to— 

(A) Develop, validate, or administer 
predictive tests; 

(B) Admmister student aid programs; 

or 

(C) Improve instruction. 

(ii) The agency or institution may 
disclose mformntion under paragraph 
(a)(6)(i) of this section only if— 

(A) The study is conducted in a 
manner that does not permit personal 
identification of parents and students by 
individuals other than representatives of 
the organization; and 

(Bj The information is destroyed when 
no longer needed for the purposes for 
which the study was conducted. 

(iii) For the purposes of paragraph 
(a)(6) of this section, the term 
^^organization" includes, but is not 
limited to. Federal. State, and local 
agencies, and independent 
organizations. 

(7) The disclosure is to accrediting 
organizations to carry out their 
accrediting functions. 

(8) The disclosure is to parents of a 
dependent student, as defined in section 
152 of the Interna) Revenue Code of 
1954 

{9)(i) The disclosure h\ to comply with 
a judicial order or lawfully issued 
subpoena^ 

(ii) The educational agency or 
institution may disclose information 
under paragraph (a)(9)(i) of this section 
only if the agency or institution makes a 
reasonable effort to notify the parent or 
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eligible student of the order or subpoena 
in advance of compliance. 

(10) The disclosure is in connection 
with a health or safety emergency, 
under the conditions described in 
§99.36. 

(11) The disclosure is information the 
educational agency or institution has 
designated as **directory information** 
under the conditions described in 

S 99.37. 

(12) The disclosure is to the parent of 
a student who is not an eligible student 
or to the student. 

(b) This section does not forbid or 
require an educational agency or 
institution to disclose personally 
identifiable information from the 
education records of a student to any 
parties under paragraphs (a) (1) through 
(11) of this section. 

(Authority. 20 U.S.C. 12328 (a)(5)(A). (b)(1) 
and (b)(2)(B)) 

§99.32 What r«cordktepk>o reqtilramanta 
txlafi concamtng rtquesu and diadoauras? 

(a) (1) An educational agency or 
institution shall maintain a record of 
each request for access to and each 
disclosure of personally identifiable 
information from the education records 
of each student. 

(2) The agency or institution shail 
maintain the record with the education 
records of the student as long as the 
records tre maintained. 

(3) For each request or disclosure the 
record must include — 

(i) The parties who have requested or 
received personally identifiable 
information from the education records; 
and 

(ii) The legitimate interests the parties 
had in requesting or obtaining the 
information. 

(b) If an educational agency or 
institution discloses personally 
identifiable information from an 
education record with the understanding 
authorized under § 99.33(b). the record 
of the disclosure required under this 
section must include — 

(1) The names of the additional 
parties to which the receiving party may 
disclose the information on behalf of the 
educational agency or institution; and 

(2) The legitimate interests imder 
§ 99.31 which each of the additional 
parties has in requesting or obtaining 
i\tc information. 

(c) The following parties may inspect 
the record relating to each student: 

(1) The parent or eligible student. 

(2) The school official or his or her 
assistants who are responsible for (he 
custody of the records. 

(3) Those parties authorized in 

§ 99.31(a) (1) and (3) for the purposes of 
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auditing the recordkeeping procedure* 
of the educational agency or institution. 

(dj Paragarph (a) of this »iecUon does* 
not apply if the request was from, or the 
disclosure was to — 

(1) The parent or eligible student. 

(2) A school official under 
§99,31(«)(1): 

(3) A party with written consent from 
the parent or eligible student: or 

(4) A party seeking directory 
information. 

(Aolhority: 20 U.Sa 1232g(b)(%}(A)) 
(Approved by the Office of Mini^gement and 
Budget onder control number 16&M)506) 

§99^ What Umnitk>ns apply to the 
redisdoaurv of Information? 

(a) (l) An educational agency or 
institution may disclose personally 
identifiable information from an 
education record only on the condition 
that the party to whom the information 
is disclosed will not disclose the 
information to any other party without 
the prior consent of the parent or 
eligible student. 

(2) The officers, employees, and 
agents of a party that receives 
information under paragraph (a)(1) of 
this secuon may use the information, but 
only for the purposes for which the 
disclosure was made. 

(b) Par«igraph (a) of this section does 
not prevent an educational agency or 
institution from disclosing personally 
identifiable information with the 
imderstanding that the party receiving 
the information may make further 
disclosures of ihe information on behalf 
of the educational agency or institution 
if— 

(1) The disclosures meet the 
requirements of § 99.31: and 

(2) The educational agency or 
institution has complied with th5^ 
raquirements of § 99.32(b). 

(c) Paragraph (a) of this section does 
not apply to disclosures of directory* 
information under § 99.31(a)(ll) or to 
disclosures to a parent or student under 
5 99.31(a)(12). 

(d) Except for disclosures under 

§ 99.3Hd) (11) and (12). an educational 
agenc>' or institution shall inform a 
partA' to whom disclosure is made of the 
requirements of this section 
(Au»h0Rly:20U.S.C 1232g(b)(4)(B)) 

What condmona apply to 
cHftcioaure of infomiation tootf;«r 
•dvoitlofial astnctes or tnatitutiona? 

(a) An educational agency or 
institution that discloses an education 
record under § 99.31(a)(2) shall— 

(1) Make a reasonable attempt to 
notify the parent or ehgible student at 
the last known address of the parent or 
eligible student unless— 



li] The disclosure is initiated by the 
parent or eligible student; or 

(ii) The policy of the agency or 
institution under S 99.6 includes a notice 
that the agency or institution forwards 
education records to other agencies or 
institutions diat have requested the 
records and in which the student seeks 
or intends to enroll; 

(2) Give ^e parent or eligible student, 
upon request, a copy of the record that 
was disclosed; and 

(3) Give the parent or eligible student, 
upon request, an opportunity for a 
hearing under Subpart C. 

(b] An educational agency or 
institution may disdoje an education 
record of a student in attendance to 
another educational 4geucy or 
institution if— 

(1) The student is enrolled in or 
receives services from the other agency 
or institution; and 

(2) The disclosure meets the 
requirements of paragraph (a) of this 
section. 

(Authority: 20 U.S.C 1232g(b)(l)(B)) 

§M.3S Whatcondmonaa^to 
cnsclosurt of information for Fodarat or 
SUte program purposes? 

(a) The officials listed in § 99.31(a](3] 
may have access to education records in 
connection with an audit or evaluation 
of Federal or State supported education 
programs, or for the enforcement of or 
compliance with Federal le jal 
requirements which relate fo those 
programs. 

(b) Information that is collected under 
paragraph (a) of this section inust— 

(1) Be protected in a manner that does 
not permit personal identifiaition of 
individuals by anyone except the 
officials referred to in paragraph (a] of 
this section: and 

(2) Be destroyed when no longer 
needed for the purposes hsted m 
paragraph (a) of this section. 

(c) Paragraph (b) of this section does 
not apply if— 

(1) The parent or eligible student has 
given written consent for the disclosure 
under § 99.30: or 

(2) The collection of personally 
identifiable information is specifically 
authorized by Federal law. 
(Authority: 20 U.S.C. 1232g(b)(3}) 

§ 99.36 What conditions apoly to 
dlsciotur« of information In haattti find 
Mftty tmaroendas? 

(a) An education&l agency or 
institution may disclose personally 
identifiable information from an 
education record toappropnate parties 
in connection with an emergency if 
knowledge of the information is 



necessary to protect the health of sifety 
or the student or other individuals. 

(b) Paragraph (a) of this section shall 
be strictly construed. 
(Authority: 20 U.S.C 1232g(b)(l)(I)) 

§99.37 What conditions apply to 
disclosing cflrtctory Information? 

{a} An educational agency or 
institution may disclose directoiy 
information if it has given public notice 
to parents of students in attendance and 
eligible students in attendance at the 
agency or institution of— 

(1) The types of personally 
identiEable infonoation that the agency 
or institution has designated as 
directoiy infonnation; 

(2] A parent's or eligible student's 
right to re^iae to let the agency or 
institution designate any or all of those 
types of information about the student 
as directory information; and 

(3] The period of time witi>in which a 
parent or eligible student has to notify 
the agency or institution in ^vriting that 
he or she does not w/int aty or all of 
those types of infonxiatioQ about the 
student designated as dire^nory 
information. 

(b) An educatitrjal agenc>' or 
institution may disclose directory 
information about former students 
without meeting the conditions in 
paragraph (a) of this secion. 

(Authority: 20 U.S.C. 1232g(a)(5) (A) and (B)) 

Subpart E— What are the Enforcement 
Proceduros? 

$99.60 V/hatfunctionrhaalt>tSecraUry 
dtltgatad to the Office and to the 
Education Appeal Board? 

(a) Foi the purposes of this subpart. 
"Ofi^ce*' means the Family Policy and 
Regulations Office. U^. Department of 
Education. 

(b] The Secretary designates the 
Office to— 

(1) investigate, process, and review 
complaints and violations under the Act 
and this pait: and 

(r'::] Provide technical assistance to 
enf.ure compliance with the Act and this 
part. 

Ic) The Secretary designates the 
Education Appeal Board to act as the 
Review Board required \mder the Act. 
(Authority: 20 U.S.C. 1232g (f) and (g). 1234) 

§(9.61 Whatresponalbintydoosan 

ttf ucatlonsi agancy or Institution have 
concerning conflict wtth State or local 
laws? 

If an educational agency or institution 
determines that it cannot comply with 
thi; Act or this part due to a conflict with 
State or local law. it shall notify the 
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Office within 45 days, giving the text 
and citation of the conflicting law. 
(Authority: 20 U.S.C. 1232g(f)) 

{ M42 Wtiat information must an 
educational agency or matltutlon tut>mlt to 
th«0fflca7 

The Office may require an educational 
agency or institution to submit reports 
containing information necessary to 
resolve complaints under the Act and 
the regulations in this part 
(Authority: 20 U.S.C 1232g (f) and (g)) 
{99.53 Wb«r«ar9CompUlntafil9d7 

A person may file a written complaint 
%vith the Office regarding an alleged 
violation under the Act and this part. 
The Office's address is: Family Policy 
and Regulations Office. U.S. Department 
of Education, Washington. DC 20202. 
(Authority: 20 U.S.a 1232g(8)) 
§99.64 Wtwtlath«compUrtntproc«duft7 

(a) A complaint filed under § 99.63 
must contain specific allegations of fact 
giving reasonable cause to believe that a 
violation of the Act or this part has 
occurred. 

(b) The Office investigates each 
timely complaint to determine whether 
the educational agency or institution has 
failed to comply with the provisions of 
the Act or this part. 
(Authority: 2C U.S.C 1232g(f)) 

§ 99.65 What Is ttw content of tt)e notice 
of ecmptoint itsiMd by Xh% Office? 

(a) If the Office receives a complaint, 
it notifies the complainant and the 
educational agency or institution against 
which the violation has been alleged, in 
writing, thai the complaint has been 
received. 

[b] The notice to the agency or 
institution under paragraph (a) of this 
section — 

(1) Includes the substance of the 
alleged violation; and 

(2) Informs the agency or in'^titution 
that the Office will investig .he 
complaint and that the ''due , ^nal 
agency or institution may suhuilt a 
written response to the complaint. 
(Authoruy: 20 U.S.C. l^saglg)) 



§ 99.65 Whtt are the rtiponsibllities of 
the Office In the enforcement procew? 

(a) The Office reviews the complaint 
and response and may permit the 
parties to submit further written or oral 
arguments or information. 

(b) Following its investigation, the 
Office provides to the complainant and 
the educational agency or institution 
written notice of its findings and the 
basis for its findings. 

(c) If the Office finds that the 
educational agency or institution has not 



complied with the Act or this part, the 
notice under paragraph (b) of this 
section — 

(1) Includes a statement of the specific 
steps that the agency or institution must 
take to comply; and 

(2) Provides a reasonable period of 
time, given all of the circumstances of 
the case, during which the educational 
agency or institution may comply 
voluntarily. 

(Authority: 20 U.S.C. I232g(f)) 

§99.67 How does the Secretary enforce 
dectolofta? 

(a} If the eductional agency or 
institution does not camply during the 
period of time set under S 99.6e(c), the 
Secretary may take an action authorized 
under 34 CFR Part 78, including— 

(1) Issuing a notice of intent to 
terminate hinds under 34 CFR 78.21; 

(2) Issuing a notice to withhold funds 
under 34 CFR 7a21. 200.94(b) or 
298.45(b), depending upon the applicable 
program under which the notice is 
issued; or 

(3) Issuing a notice to cease and desist 
under 34 CFR 78.31. 200.94(c) or 
29d.45{c), depending upon the program 
under which the notice is issued. 

(b) If, after an investigation under 
§ 99.66, the Secretary finds that an 
educational agency or institution has 
complied voluntarily with the Act or this 
part, the Secretary provides the 
complianant and the agency or 
institution written notice of the decision 
and the basis for the decision. 

(Note. 34 CFR Part 78 contains the 
regulations of the Education Appeal Hoard ) 

(Authority: 20 U.S.C. 1232gtg)) 

Note: The following appendix wih not 
appear in the Code of Federal Regulations. 

Appendix— Analysis of Comments and 
Changes 

The following is an analysis of 
comments and changes in the 
reguidiiOns since publication of the 
NPRM. Substantive issues are discussed 
under the section of the regulations to 
which they pertain. Technical and other 
minor changes are not addressed. 

Two issues were raised that canno- be 
addressed under any specific section of 
the regulations. In one case commenters 
raised the issue in the context of 
different sections of the regulations; in 
the other case the issues concerned a 
section that was removed from the 
regulations. The followmg is a 
discussion of those two issues* 

• Release of records from another 
agency or institution. 

Comment: Several commenters 
believed an agency or institution should 
not be required to provide a student a 
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copy cf ft transcript or other records 
from another agency or institution 
unless the originating agency or 
insitutlon is no longer in existence. 
Othef'commentert believed language 
should be included that would permit an 
educational ag;^ncy or institution to 
decline «. request for disclosure of a 
student*^ transcript or other records 
from another agency or institution, 
unless the originating agency or 
institution is no longer in existence. 

Discussion: The records in question 
fall within the definition of education 
records in that they are directly related 
to a student and are maintained by an 
educational agency or institution. An 
agency or institution is required to 
provide a parent or an eli^ble student 
access to all records, including those 
traiucripts and records it did not 
originate but that it maintains. This 
requirement is set forth in the section 
entitled, "What rights exist for a parent 
or eligible student to inspect and review 
education rccordsr The FERPA does 
not forbid or require an agency or 
institution to disclose records to a third 
party, nor would it prevent an agency or 
institution from establishing a policy of 
not disclosing to third parties records 
that had originated at another agency or 
instituion. 
Chanse: None. 
• Waiver of Rights. 
Comment: One commenter expressed 
concern about the removal of the section 
which set forth the conditions under 
which a parent or a student could waive 
any or all of his or her rights under the 
Act. While not endorsing nonstatutory 
waivers, the conunenter believed that if 
nonstatutory waivers will continue to be 
recognized, the conditions governing 
those waivers are necessary in order to 
protect against any possible abuse. A 
second commenter supported the 
deletion of the general waiver provision, 
stating that there is no authority for 
waivers beyond the very narrow ones 
set forth m the statute. 

Discussion: There was no statutory 
requirement for the waiver provision 
that was included in the regulations or 
the conditions under which nonstatutory 
waivers could be permitted. Therefore, 
the section was removed. However, in 
removing it, the Secretary does not 
intend to preclude educational agencies 
and institutions from establishing 
policies and conditions under which 
parents or students would be allowed to 
execute nonstatutory waivers. 
Change: None. 

The Secretary's discussion of the 
other comments received on the NPRM 
follows: 
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Section 99.1 To which educaUonol 
agencies or institutions do these 
regulations opf/ly? 

Comment' One commenter questioned 
the specific lr:gis)ative authority 
exempting programs from this part and 
the effect of exempting the programs. 

Discussion: The statute appears in 
Part C of the General Education 
Provisions Act (GEPA). Prior to the 
establishment of the Departmen*. Part C 
applied only to programs administered 
by the Commissioner of Education. The 
Commissioner bad no authority over 
progfBms administered by the Assistant 
Secretary of Education and the Director 
of (he National Institute of Education- 
For programs that were transferred to 
the Department under the Department of 
Education Organization Act (DEOA). the 
provisions of Part C continued to apply 
only to those programs administered by 
the Commissioner on the day preceding 
the effective date of the DEOA. Thus, 
FERPA does not apply to former 
National Institute of Education programs 
and the former National Center for 
Educational Statistics. Rehabilitation 
Services, National Institute of Disabihty 
and Rehabilitation Research. College 
Housing, and the Transition Program for 
Refugee Children. 

Change- Hone. 

Section 99.3 What deh nit ions apply to 
these repulations? 

Definition of 'Directory Information**. 

Comment: Several commenters 
obiacted to the standard proposed in the 
definition of ^'directory information." 
stating there is no authority to broaden 
the term to include other information 
beyond that identified by Congress 
Others stated that what may be 
considered an invasion of privacy by 
one person may not be so considered by 
another, which could result in 
inconsistency. 

In contrast, an equal number of 
commenters stated that the standard is 
"most helpful.** a "notable 
improvement" and "should bo 
incorporated in the regulations." One 
commenter aJtked that di**tinguished 
academic performance or public ser\'ice 
be included. 

One commenJer asked how the 
standard was developed Otheis seemed 
to believe the standard would replace 
the items that have been designated by 
statute. 

Discussion: The statute states that 
" 'direCiOry informatior,* relating to a 
student includes the f jllowing * *" 
and then lists items which may be 
considered directory information. The 
Department had interpreted the word 
"includes" to mean the list was not 



prescriptive. To clarify that 
interpretation, the phrase "* * * and 
other similar information" was added to 
the definition in the regulations 
published in 1976. 

The Secretary, in revising the 
regulations, decided it would be 
preferable to establish a standard for 
interpreting the scope of the legislation. 
The standartL together with the list of 
items, should provide sufficient 
guidance for educational agencies and 
institutions. The standard would permit 
an agency or institution to mention 
distinguished academic performance or 
public service as long as it had 
designated that information as directory 
information and the parent or student 
had not objected to such a disclosure. 

Change: bione. 

Section 99.3 Definition of "Education 
Records'*. 

Comment: A commenter believed the 
regulations are unclear on whether tlie 
definition of education records includes 
or excludes records relating to an 
individual in attendance at an 
educational agency or institution who is 
also employed as a result of his or her 
Ftatus as a "student." 

Discussion: All records relating to a 
student who is also an employee of an 
educational agency or institution are 
included in the definition of education 
records if the student*8 employment is 
contingent on the fact that he or she is a 
student For example, all records, 
including employment records, of a 
student enrolled in a work-study 
program are education records: likewise, 
all records of a student who. because he 
or she is a student, is employed by the 
educational agency or institution to 
serve as a teaching assistant, lecturer, or 
in some other capacity, are education 
records. Excluded from the definition of 
education records are the employment 
recordo of an employee — including, for 
example, a teaching assistant or 
lecturer— whose employment did not 
result from and does not depend on the 
fact that he or she may also be a student 
at the agency or institution, provided 
that these entployment records are made 
and maintained in the normal course of 
business, relate exclusively to the 
individual in that individual's capacity 
as an employee, and are not available 
for use for any other purpose. 

ChQnge:The definition has been 
rewritten for clarity. 

Comment' One commenter believed 
that personally identifiable information 
relating to events or matters that 
transpire after the student is no longer in 
.attendance should be covered by the 
definition of education records. The 
commenter was concerned that the 



exclusion of this information from the 
definition is without statutory authority, 
that it would allow an educational 
agency or institution to collect negative 
allegations or information on a former 
student, and that the parent or student 
would have no protection against 
release of the information to third 
parties. 

Discussion: The exclusion is intended 
to allow educational agencies and 
institutions and their alumni 
organizations to perform their 
traditional functions of fund-raising and 
publishing information concerning the 
accomplishments of alumni. Most, if not 
all, alumni oiganizations perform these 
functions in contact ivith the former 
students. Since the collection and use of 
negative information about alumni is not 
an accepted or usual practice of 
educational agencies or institutions, the 
Secretary has decided that any 
expectation of abuse is minimal and 
would be insufficient to justify imposing 
an additional regulatory burden. 

Change: None. 

Section 99.3 Definition of "Parent 

Comment' One commenter believed 
the definition of '*parent" should 
specifically state that a school district 
must provide rights to both natural 
parents, custodial and noncustodial. 
Another commenter believed that the 
new section "What are the rights cf 
parents?" should specifically st'^ce that 
"noncustodial" parents are included in 
the Act's coverage. The con.menters 
believed the proposed additions would 
further clarify tlie rights of noncustodial 
parents. 

Discussion: In revising the regulations, 
the Secret{>ry recognized the need lO 
clarify the rights of custodial and 
noncustodial parents. Therefore, the 
new secticD was added to state 
specifically that the agency or institution 
shall give full rights under the law to 
either parent unless the agency or 
institution has be^n provided with 
evidence that th ire is a court order. 
State statue, or legally binding 
document relating to such matters as 
divorce, separation, or custody, that 
specifically revoices these nghts. The 
Secretary believes this new section 
provides sufficient clarification and that 
the definition of "parent" should •emain 
as it appeared in the proposed 
regulations. 

Change: None. 

Section 99.3 Defmition of "Student ". 

Comment: One commenter stated that 
the inclusion of "former student" in the 
definition of "student" improves the 
definition. Two other commenters 
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appeared to believe that the purpose of 
<lhe revision %va8 to extend the law's 
coverage to include former students. 

Discussion: Former students are 
covered under the statute's definition of 
student and have been entitled to the 
same ngbts as students in attendance 
smoe the law's passage. The mtent of 
the revision is to make this clear in the 
definition secuon of the regulations. 
Those specific provisions of the 
regulations where rights are limited to 
current students are clearly stated in the 
revised regulations. See § 99.7 regardmg 
annual notification. § 99.34 regardmg 
disclosure t j other educational agenciesi 
and institutions and 5 99.37 regarding 
directory information. 
Change: None. 

Section 99,5 What are the righUi of 
eligible students? 

CommenL'Two coramenters believed 
tlv; pixragraph that was removed from 
♦Piis section, which is entitled "Student 
UighV In the current regulations, 
jhcald hn reinserted. The paragraph 
st^M tltat the rights of an eligible 
student are not affected by a provision 
in the regulations that allows an agency 
or institution to disclose information to 
the parents of such a student without 
the student's written consent. One of 
these commeniers believed the 
reference should be reinserted in order 
to make clear the fact that the student's 
nght to have access to his or her 
education records is not affected by the 
student's status as a dependent. The 
other commenter believed the removal 
of the reference may result in increased 
pressure on institutions to grant a 
parent's request for access without 
formally establishing that the siadent is 
m fact a dependent as defined in section 
152 of the Internal Revenue Code 
Discussion: This section of the 
regulations clearly states that when a 
student becomes an eligible student, all 
of the FERPA rights transfer from the 
parents to the student. The section of 
the regulations entitled "Under what 
conditions is pnor consent not required 
to disclose information?" provides that 
an agency or institution may disclose 
mfcimation to the parents of a 
dependent student without the student's 
consent: the provision does not require 
the school to do so. The paragraph that 
is being removed was not intended to 
have any effect on an agency's or 
institution's decision on whether to 
grant the parent's request for 
information. Nor was it intended to 
affect an agency's or institution's 
policies in establishing that a student is 
a dependent as defmed in section 152 of 
the Internal Revenue Code 
Change: None. 



Co/n/ne/?t Three commenters believed 
educational agenicei and institutions 
should be required to allow the parents 
of dependent otudents to inspect and 
review the educatioii records of the 
student. Another commenter believed 
that even allowing educational agencies 
and institutions to afford the parents the 
opportunity to have access undermined 
the intent of the law by removing the 
student's right to have control over the 
disclosure. This commenter believed 
that specific procedures for release of 
information to parents in specific 
circumatances were needed. 

Discussion: The statute clearly 
provides that the parents' rights 
afforded by the law transfer to the 
student when the student reaches age 18 
or is attending an institution of 
postsecondary education. The statute 
also clearly provides that an educational 
agency may disclose the education 
records of a dependent student to the 
parents of the student without the 
student's consent The Secretary has no 
authority to change these statutory 
provisions. He finds nothing in the 
statute to indicate that Congress 
intended the Department to develop 
procedures such as the one commenter 
suggested and believes that to do so 
would impose an unnecessary 
regulatory burden. 
Change: None. 

Comment' A commenter believed the 
regulations should clarify the status of 
handicapped students over the age of 18 
whose handicapping condition is such 
as to affect their ability to understand 
and/or exercise their rights under the 
Act. 

Discussion: The Secretary has 
carefully considered this question in 
light of the fact that at age 18 the nghia 
transfer from the parent to the student. 
He has decided that a student who is so 
severely handicapped as to prevent the 
student from exercising his or her rights 
under the Act would in most cases be 
under the legal care or guardianship of 
another person or entity. In the absence 
of a court's order of guardianship, the 
Secretary believes it would be 
reasonable to presume that the parents 
of such a student are tlie persons who 
?re in the best position to act on behalf 
of the student. Therefore, the Secretary 
has decided that no specific provision in 
the regulations is necessary. 
Change: None. 

Comment: One commenter was 
concerned about the statement in the 
proposed regulations that provides that 
an individual does not have rights in 
components of an "agency or institution 
at which the individual has never been 
in attendance." The commenter 
quesUoned whether a student who 's 
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enrolled in one component of a 
university and takes one course in 
another component is considered to be a 
student in attendance at. and with rights 
in. both components. The commeiiter 
believed the provision could resuU m ine 
disclosure of records by a component of 
the institution in which the student has 
never been in attendance. 

Discussion: In revising the regulations, 
two significant phrases were 
unintentionally omitted from the 
statement The statement should have 
read. "If an individual is or has been in 
attendance at one component of an 
educational agency or institution, that 
attendance does not give the individual 
rights as a student in other components 
of the agency or institution to which the 
individual has applied for admission but 
has never been in attendance." 
Concerning the commenter's specific 
question, if an individual applied for but 
was not admitted to ^ component the 
individual would have no rights with 
regard to his or her application for 
admission to that component. This result 
is consistent with extensive legislative 
history on the subject However, if an 
individual took a course in the 
component to which he or she had been 
denied admissiort that individual would 
have FERPA rights with respect to that 
course, but still would not have rights 
with respect to the denied application 
for admission to that component 

Change: The phrases "is or has been 
in attendance at" and "to which the 
individual has applied for admission'* 
have been added. 

Comment' A commenter was 
concerned that an institution might 
misinterpret the language in this 
provision to mean that a student would 
not have rights with respect to records 
which happen to be maintained in a 
component other than the component in 
which the student is enrolled. 

Discussion: A student cannot be 
denied access oi other rights with 
respect to his or her education records, 
regardless of location. 
Change: None. 

Comment: A commenter suggested 
that the words "his or her parent" in this 
section be changed to "the parents" and 
the words "parents of students" be 
changed to "parents.** 

Discussion: in revising the regulations, 
the Secretary changed the definition of 
"parent" to eliminate the need to refer to 
"the parent f f the student" or "his or her 
parent" throughout the regulations- The 
need for changing the terminology in 
this section was overlooked. 

Change: The terminology has been 
revised to read "parents." 
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Section 99.6 What information must an 
educational agency *$ or institution's 
policy contain? 

Comment One commenter believed 
an educational agency or institution 
should be required to include in its 
policy a statement that grades may not 
be appealed. 

Discuss ion: The legislative history of 
FERPA indicates that the Act was not 
intended to be used to replace 
previously established procedures to 
appeal the grade given the student's 
performance in a course. However, 
given the discretion delegated to 
educational agencies or institutions in 
implementing FERPA. an agency or 
institution might choose to permit 
parents of students or eligible students 
to use FERPA procedures to challenge a 
grade. Therefore, the Secretary has 
decided that it is not necessary or 
appropriate to require educational 
agencies and institutions to state in their 
policies that a student's grade may not 
be appealed. 

Change: None. 

Comment' Another commenter 
expressed agreement with the revisions 
made in this section with regard to the 
written policy each educational agency 
or institution must adept. However, the 
commenter seeired to beheve that the 
regulations required an educational 
agency or institution to publish its policy 
as part of its annual notification and 
that this requirement was being 
removed in revising the regulations. 

Discussion: The only revisions made 
in this section, which was previously 
numbered 99.5. were made for the 
purpose of clarification. Neither the 
current nor the revised regulations 
require that an educational agency or 
institution include its policy in the 
annual notification Both regulations 
require that the annual notification 
include a statement of where the policy 
may be obtained. 

Change: None. 

Section 99. 7 What nws: on educational 
agency or insticution incJude m its 
annual notification? 

Comment: One commenter believed 
the mtent of the law is that educational 
agencies and institutions be required to 
"make notification available" to parents 
or students rather than to "notify" 
parents or students. Therefore, the 
commenter suggested that the word 
"notify" in the first paragraph of the 
section be replaced by the words "make 
notification available." 

Discuss ion: The statute requires 
educational agencies and institutions to 
inform the parents or th? eligible 
students of the ng'^ts accorded them by 
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the Act. In order to inform the parents or 
th3 eligible students of their rights, 
educational agencies and institutions 
would be required to notify, not simply 
make notification available. 
Change: None. 

Comment: One commenter pointed out 
that the revised regulations would 
require educational agencies and 
institutions to notify parents of students 
in attendance "and" eligible students in 
attendance whereas the former 
regulations required that parents "or" 
students be notified 

Discussion: The use of the word "or" 
can connote the idea that an educational 
agency or institution has an option 
either to notify parents of all students — 
whether the students are eligible cr 
not— or to notify only eligible students. 
Conversely, use of "and" could be 
construed to require disclosure to 
eligible students and all parents, 
whether or not they were the parents of 
noneligible students. The word "and" is 
used in this section with the 
understanding that in the phrase 
^'parents and eligible students" the word 
"parents" means the parents of students 
who are not eligible students. Thus, the 
requirements in question apply both to 
eligible students and to parents of 
students who are not eligible students. 

Change: None. 

Comment One commenter. writing on 
behalf of an institution of higher 
education, believed language should be 
inserted to relieve notification 
requirements with respect to parents 
who reside outside the continental 
United States. The commenter also 
believed agencies and institutions 
should noi be required to notify parents 
of students who have a primary or home 
language otlier than English if the 
student has demonstrated the minimal 
command of the English language 
required for admission to the institution. 

DiscussiowThe statute requires that 
educational agencies or institutions 
inform the parents or students of their 
rights. It does not. however, require that 
the parents or students be notified 
individually: a general notification, such 
as by publication in a newsletter or 
college bulletin, is adequate. The 
requirement that an agency or 
institution notify parents of students 
who have a primar>- or home language 
other than English applies only to 
elementary' and secondary* schools. 
Institutions of highereducation are not 
required to inform parents of rights, just 
eligible students. 

Change: None. 

Comment: One commenter asked for 
information on how educational 
agencies and iiistitutions are to notify 



former students of their rights and the 
agency's or institution's policies. 

Discussion: Both the current 
regulations and the revised regulations 
provide that notlHcation must be given 
only to parents of sludents in 
attendance or eligible students in 
attendance. The notification of rights 
and policy need not be provided to 
former students or their parents. In any 
case, as noted in the discussion of the 
preceding comment, a general 
notification by publication in a 
newsletter or college bulletin is 
adequate to satisfy the statutory and 
regulatory requirements. 

Change: None. 

Section 99, 10 What rights exist for a 
parent oreh'gible student to inspect and 
review education records? 

Comjnent' A commenitT believed 
there was a need to clarify the 
requirement that an educational agency 
or institution comply with a request for 
access to records within **a reasonable 
period of time, but in no case more than 
45 days after it has received the 
request." The commenter indicated that 
the regulations should emphasize that it 
is quite often reasonable to provide 
access within a shorter period of time 
than the 45-day limit. 

DiscussiowThe Secretary finds that, 
in practice, schools often provide access 
within a period of time which is 
considerably shorter than the 45>day 
limit. He has decided that the phrase 
"but in no case more than 45 dayr " 
serves to emphasize that 45 days is the 
maximum time allowed for compliance. 

Change: None. 

Comments:TYfo commenters were of 
the opinion that parents should be 
entitled to obtain copies of the 
education records of their children. Both 
commenters indicated that having 
ccipies of the records would provide 
protection against a school's losing or 
misplacing records. One of the 
commenters believed the provision 
would be particularly beneficial for 
families who move to a new location, in 
the event the education records hre 
misplaced or lost in transit or in the 
event transfer of the records is delayed 
The other commenter believed such a 
provision would also relieve schools of 
the necessity of determining when a 
denial of copies would effectively result 
in a denial of access. 

Discussion: Both the current and the 
revised regulations set forth conditions 
which apply to the disclosure of 
information to other educational 
agencies and institutions in which a 
student seeks or intends to enroll. One 
of the conditions is that an agency or 
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iniUtotion whkh trtnsfer'i records to 
another agency or iiutitution muBt give 
the parent or eligible student* upon 
request, a copy of the record that was 
disclosed. This is rer^uired by statute. 

The secorid ct»c in which an 
educational agency or institution must 
provide copies is when a parent or 
student gives a written consent for the 
disclosure of \;ifonna*:on from the 
student's educatiori records and 
requests a copy of the records disclosed. 
Hiis is also a statutory requirement. 

The cuitCTt and the revised 
regule'aons also require an educational 
aj^cy or institution to provide copies 
of education records if a failure to do so 
would effectively result in a denial of 
access, and to include in their written 
policy a description of the 
circumstances in which the agency or 
institution believes it has a legitiniate 
cause to deny a request for a copy of 
education records. These requirements, 
while not ^ecifically stated in the 
statute, are necessary to implement the 
statutory requirement thai an 
edurational agency or institution shall 
not have a policy of denying, or 
effectively preventing, a parent or 
student the right to inspect and review 
the education records of the student 
The Secretary has decided that it 
would impose an unnecessary burden to 
require educational agencies or 
institutions to provide copies except as 
is now required by statute and the 
implementing regulations. However, 
nothing in the statute or the regulations 
would preclude an educational agency 
or institution from adopting a policy of 
pro\iding copies in other cases, if it so 
chocn>es. 
Change: None. 

Comments:Tyfu con.menlers believed 
the provision that prohibits educational 
agencies and institutions from 
destroying records if there is a pending 
request for access should be expanded 
Both commenters believed educational 
agencies and institutions should be 
required to notify parents pnor to 
destruction of documents and afford 
them an opportunity to inspect and 
review or obtain the records. 

Discussion: The Secretary had 
decided that such a requirement would 
impose an unnecessary burden on 
educational agencies and institutions. In 
many cases. State law or agency or 
institutional policies and procedure'^ 
prescribe a period of time in which 
education records are required to be 
maintained Nothing in the Act or these 
regulations would preclude an 
educational agency or institution from 
implementing a policy of notifying 
parents or eligible students prior to the 
destruction of any education records 



Change: None. 

Comments: One commenter expressed 
concern about the provision that 
accords an eligible student the right to 
have his or her medical treatment 
records reviewed by a physician or 
other appropriate professional of the 
studisnt's choice. The commenter 
questioned whether postsecondary 
institutions would be obligated to verify 
the credentials of the professional 
chosen by the student. 

Discussion: This provision is based on 
a requirement In the statute. The 
provision describes the rights of 
inspection and review of education 
records in the revised regulations. 
Neither the statute nor the regulations 
prescribe any procedures for 
verification. 

Change: Uont. 

Comments: Ont commenter believed 
that a provision in this section lends 
support to parents who claim they 
should have the right to have access so 
long as they are supporting ths student 
in college. The provision in question 
reads. * * each educational agency 
or institution shall permit a parent or 
eligible student to inspect and review 
the education records of the student.** It 
is the phase '^parent or eligible student'* 
that the commenter believed lends 
support to the parentis claim. 

DiscussJon: Two word **parent*' in the 
phase '*parent or eligible student** means 
the parent of a student who is not an 
eligible student. Thus, at the college 
level. FERPA affords the eligible student 
the ripht of inspection and teview. 
FERPA does not. however, prohibit au 
educational agency or instit^jtion from 
disclosing the education records of an 
eligible student to the parents of the 
eligible student if the student is a 
dependent child as defined m section 
152 of the internal Revenue Code of 
1954. The provision which allows 
educatioiiSi agencies and institutions to 
disclose information to parents of 
eligible students is set forth in the 
section entitled. **Under what conditions 
IS prior consent not required to disclose 

infomation?" 
Change: None. 

Section 99.11 May an educatinnal 
agency or institution charge a fee for 
copies of education records? 

Comments: One commenter believed 
fees for copying should be limited to the 
actual cost of reproduction. The 
commenter believed that unless fees are 
limited to the actual cost of copying, an 
educational agency or institution might 
incorporate into the fee costs for search 
and retrieval of education records. A 
second commenter indicated that an 
educational agency or institution should 
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be allowed to charge a fee for search 
and retrieval, if done manually, and for 
any other costs incurred in providing 
copies. 

Discussion: Educational agencies and 
institutions are entitled to charge 
reasonable fees for the actual cost of 
reproduction, secretarial time, and 
postage. The Secretary considered 
whether to include a provision to allow 
educational agencies and institutions to 
charge a fee for search and retrieval. He 
decided that providing parents or 
students access to education records is 
a function tha* is generally a part of the 
accepted and normal business of 
educational agencies and institutions. 
Change: None. 

Section 99.t2 What limitations exist an 
the right to inspect and review records? 

Comment One commenter was 
concerned about the removal of the 
provision that required educational 
agencies and institutions to document 
the confidentiality of letters and 
statements of recommendation that 
were placed in the education records of 
a student prior to January 1. 1975. The 
commenter believed that the 
requirement provided the only reliable 
way of determining that a letter or 
statement was indeed "confidential** 

Discussion: The provision was 
removed because it placed an undue 
burden on agencies and institutions to 
expect that they would be able to 
document the confidentiality of letters 
or statements that were solicited or sent 
and retained more than 10 yi^ars ago. 
Change: None. 

Comment: A commenter rai.^ed a 
question relating to the provision that an 
educational agency or institution cannot 
require a waiver as a condition for 
admissi m to or receipt of a service or 
benefit if om the agency or institution. 
With that in mind, the commenter asked 
whether a placement office would be 
denying a service or benefit to a student 
by advising the student that a professor 
will not write a letter of 
recommendation or an employer will not 
accept a letter of recommendation, or 
both, unless the student signs a waiver. 

Discussion: A faculty member*s 
refusal to write a reference without a 
waiver would be considered an action 
of that individual and not of the agency 
or institution. A placement office would 
not be denying a service or benefit by 
advising the student of the faculty 
member's oremployer*s refusal. 

Change: None. 

Comrr^ent One commenter believed 
the provision in this section that allows 
an applicant for admission to waive his 
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or her rights under certain conditions 
should be removed. 

Discussion: The provision is required 
by stotute. Therefore, the Secretary has 
no authonty to remove it from the 
regulations. 

Change: None. 

Section 99.22 Under whot conditions 
does a parent or eligible student have 
tlie right to a hearing? 

Comments: Two commenters believed 
that a parent or student should have the 
option of inserting a statement in an 
education record without first going 
through the hearing process that is 
provided in this section. The 
commenters interpreted the statute as 
intending that an educational agency or 
institution must provide a parent or a 
student both an opportunity for a 
hearing and an opportunity to insert a 
statement in the record. They believed 
the regulations misapply the statute's 
intent by requiring that a parent cr 
student go through the hearing process 
before exercising the right to place a 
statement in the lecord. One of the 
commenters stated that this requirement 
can result in extensive delay in cases 
where a parent's or student's interest in 
inserting a clarifying statement in the 
record is tune-sensitive. 

Discussion: The statute provides that 
the parents or students must be afforded 
*'an opportunity for a hearing * * * to 
challenge tiie content of [the] records 
and to provide an opportunity for the 
correction or deletion of jdata] and to 
insert into [the) records a written 
explanation • * • respecting the content 
of jthej records " the statute is not 
defmitive on the question of whether the 
parents or students right to place a 
statement in the records exists 
independent of the hearing process. 
However, the Secretary believe-, that ihe 
order in whjch the hearing and the 
statement are addressed m the statute 
indicates that the Congressional intent 
was that a parent or student should 
exhaust the administrative remedy 
afforded by the hearing process before 
exercir.ing th' nght to place an 
explanatory' s jtement in the record. 

After consioering this issue, the 
Secretar}' has decided that to require a 
hearing would be burdensome incases 
where an educational agency or 
institution and the parent or student are 
clearly in agreement that an explanator>' 
statement alone is the appropriate 
remedy. If one or t'le other of the two 
parties disagrees, then the parents or 
eligible student must exhaust the 
remedy afforded by the hearing process 
befoi. entering an explanation in the 
record. The Secretary fmds no reason to 
regulate on this issue since it may be 
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resolved by the two parties directly 
involved. 

The Secretary has also considered 
whether an agency or institution could 
be required to allow a parent or student 
to insert a statement in the record if the 
parent or student considers the matter to 
be time-sensitive. There is no FERPA 
provision which would require an 
agency ot institution to expedite the 
process in a situation where a parent or 
student believes time is a factor. The 
explanatory statement provided ^or in 
the regulations is not intended to serve 
any purpose other than to document the 
parent's or student's Tuial position on 
the accuracy of an education record. 

Change: None. 

Comment' One commenter believed 
the statement that a parent or student 
uiserts in the education record could 
provide an unlimited opportunity to 
enter a statement of disagreement. The 
commenter suggested that such a 
statement should be limited t"; a 
declaration of disagreement and that the 
educational agency or institution should 
have the right to refuse to include 
information beyond such a declaration. 

Discussion: The statute requu'es that a 
parent or student be afforded an 
opportunity to insert into the records 
written explanation • * * respecting the 
content of [the disputed) records." The 
Secretary has no authority to require 
that the statement be limited to a 
declaration of disagreement. 

Change: None. 

Comment: One commenter suggested 
an amendment of the provision which 
requires that an educational agency or 
institution discloc;ed a parent's or a 
student's explanatory statement 
whenever it discloses the portion of the 
record to which the statement relates. 
The commenter believed tha\ 
educational agencies or institutions with 
complex or automated recordkeeping 
systems should not be required to 
provide a copy of the explantatory 
statprnent along with a disclosed record. 
Instead, the commenter believed 
agencies or institutions should be 
allowed to include on the disclosed 
record a reference to the fact tha\ the 
explanatory statement exists and will be 
made available on request. 

Discussion: The statute requires that 
the statement be maintained with the 
record. The Secretary believes the 
regulatory requirement that the 
statement be disclosed whenever the 
contested record is disclosed is 
necessary to meet the 6tatutor>- intent. 

Change: None. 



SecLion ty9.30 Under what conditions 
ipust an educational agency or 
institution obtain prior consent to 
disclosed information? 

Comment' One commenter believed 
that it seemed inappropriate to require 
that a student's %vritten consent state *he 
purpose of the release. The commente: 
seemed to believe that the written 
consent is intended to be a mechanism 
to restrict what he assumes is a 
student's right to have Information 
released from his or her own education 
records. In interpreting the provision in 
this way, the commenter believed that 
requiring the student to state the 
purpose of the release limited his right 
to have the records released. 

Discussion: The statute requires that 
the ^ urpose of the release be stated in 
the written consent; therefore, the 
Secretary has no authority to remove the 
provision. The purpose of the written 
consent is to document that Vie student 
consented to a disclosure of information 
from his or her education records: the 
consent is not intended ir any way to 
restrict any of a student's rights. 

Change: None. 

Comment Another commenter 
indicated that educational agencies and 
institutions should be abie to accept 
requests by telephone with proper 
safeguards. 

Discussion: The commenter did not 
specify whether he or she was referring 
to requests made by a third party for 
disclosure of information from a 
student's education records or a request 
made by a parent or eligible student to 
disclose information to a third party. 
Concerning the former, the regulations 
do not require that a request be in 
writing in order for an agency or 
institution to disclose information 
pursuant to one of the statutory 
exclusions permitting disclosure without 
consent. Concerning the latter, the 
statute requires an agency or institution 
to obtain written consent of 0 parent c 
eligible student before disclosing 
information to a third party. 

Change: None. 

Section 99.32 Under what conditions is 
prior consent not required to disclose 
information.^ 

Comment: A commenter believed the 
term ^'legitimate educational mterest" 
should be more definitive. The 
commenter indicated that some 
institutions interpret the term too 
broadly while others interpret it too 
narrowly. 

Discussion: The Secretary believes 
(he Department could not make a 
definitive statement of legitimate 
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educitional interest that would apply to 
each school district and college and 
university acro^» the nation. Each 
educational agency and institution must 
establish its own criteria, according to 
its own procedures and requirements, 
for determining when its school officials 
have a legitimate educational interest in 
k student's records. 
Change: None. 

Comment* Two commenters disagreed 
with the proposal to add language to 
clarify that education records may be 
disclosed without consent to a 
postsecondary institution in which a 
student seeks or intends to enroll The 
commenters believed the addition 
expanded the scope of the statute and 
that the statutory purpose of the 
provision was to faciHtate the transfer 
of records when a student moves from 
one public school system to another. In 
the case of postsecondary institutions, 
the (commenters believed it would be 
more appropriate to require consent of 
the parent or the student before 
transferring records. 

Discussion: The current regulations 
did not clearly specify that 
postsecondary educational institutions 
are covered by the exception. The 
provision has been applicable in 
practice to postsecondary institutions 
since enactment of the law. The change 
to this provision clarifies that "schools'* 
include institutions of postsecondary 
education. 

Change: None. 

Comment' A commenter asked that 
the definition of "financial aid" be 
explicitly broadened to include all debts 
owed to an institution as a result of the 
student's participation in the 
institution's programs. The commentei 
strongly believed that Congress did not 
intend that an institution should be 
restricted by the law from collecting any 
and all debts owed it by students. 

Discussion: The statute was intended 
to provide parents or students some 
control over the disclosure of 
information from the student s education 
records. With certain specified 
exceptions, including the provision with 
regard to financial aid. information 
cannot be disclosed without a student's 
written consent. The statute refers to 
disclosure "in connection with a 
student's application for. or receipt of. 
financial aid." In that context, the 
definition of fmancial aid could not be 
broadened to mclude other debts owed 
the institution. 

Change: None. 

Comment: Om commenter. a 
representative of a State Department of 
Education, believed a provision should 
be included to acknowledge that State 
law* may in some cases be more 



protective of students' privacy than 
Federal law* particularly in restricting 
the conditions under which »' formation 
can be disclosed without the ^.arent's 
written consent. 

Discussion: The current and revised 
regulations provide that a S'ate is not 
prevented fh)m further limiting the 
number or type of State or local officials 
to whom disclosures may be made 
without consent The regulations also 
state under the section "What are the 
rights of eligible students?' that the law 
and regulations "do not prevent 
educational agencies or institutions from 
giving students rights in addition to 
those given to parents of students." The 
Secretary has decided that no regulatory 
purpose would be served by including a 
provision such as suggested by the 
ccmmenter. 
Change: None. 

Comment: A conmientsr suggested a 
change in the provision that allows 
disclosure "to organizations conducting 
studies for. or on behalf of. educational 
agencies or institutions (if] the study is 
conducted in a manner that does not 
permit personal identification of parents 
or students by individuals other than 
representatives of the organization 
• * *." The commenter believed the 
word "by" should be changed to '*to". 

Discussion: The word "by" it used in 
the statute* and the Secretary believes 
the meaning is clear. 

Change: None. 

Comment: None. 

Discussion: In the notice of proposed 
rulemaking (NPRM) for these regulations 
the phrase "parents or students" was 
used in § 99.31(a)(6)(ii)(A). However, the 
statute requires organizations that 
receive information under this exception 
to the consent requirement to protect the 
information "in such a manner as will 
not permit the personal identification of 
students and their parents • * *." 

Change:T\\e word "or" has been 
changed to ''and" to ensure that both 
groups are fully protected. 

Comment, \ commenter believed the 
educational agenc> or institution should 
be relieved in some cases of the 
requirement of making a reasonable 
effort to notify a parent or student in 
advance of compliance with a subpoena 
The commenter indicated that in legal 
actions to which the student is a party, 
the court process itself requires that any 
subpoena be served on the opposing 
party, thereby making any notification 
effort by the educational agency or 
institution superfluous. 

Discussion: The statutory language 
requires that parents or students be 
notified of "all such orders or 
subpoenas" in advance of compliance 
The language was modified in the 



course of promulgating the current 
i«gulations to require that the agency or 
institution '*make a reasonable effort to 
notify • • •." The modification was 
made in recognition that it would be 
difficult in many cases for the agency or 
institution to comply with the statutory 
requirement and in the belief that the 
modification was in accord with the 
Congressional intent. 

The Secretary has decided that he hat 
no authority to relieve educational 
agencies or institutions of the statutory 
requirement that parents and students 
be notified of "all such orders or 
subpoenas." The Secretary has also 
decided that even in cases where the 
parent or student brings the action, the 
nctiHcation serves to assure that the 
party serving a subpoena is in fact 
acting on behalf of the parent or student 

Change: None. 

Comment One commenter suggested 
that a condition be added to allow a 
postsecondary institution to contact a 
parent of an eligible student without the 
student's consent if the institution 
suspects that the student has a physical 
or emotional problem of which the 
university believes the parent may be 
unaware and that a^ects the student's 
academic or campus life. 

Discussion: The Secretary has no 
authority to regulate an exception to the 
statutory requirement that at age 18 the 
rights afforded by FERPA transfer from 
the parent to the student. However, if an 
institution determined that the 
circumstances of a situation were such 
as to constitute a health or safety 
emergency and if the university decided 
that the parent is the party who is in the 
best position to deal with the 
emergency, then the disclosure could be 
made under the section of the 
regulations that provides for disclosure 
in those emergencies. 

Change: None. 

Comment: Four commenters believed 
a condition should be added to permit 
disclosure without a student's consent if 
the agency or institution has reason to 
believe that the student has provided 
inaccurate or misleading information 
concerning his or her academic record to 
another educational agency or 
institution, to an employer, to a 
professional association, or to a 
governmental agency to whom the 
student applies for benefits or services. 

Another commenter believed 
educational agencies and institutions 
should be allowed to disclose 
information without prior written 
consent to government officials, 
including U.S. Senators and 
Representatives. State legislators, and 
governors, who have been contacted by 
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a parent or student who believes his or 
her rights under this law have been 
violated. The commenter indicated that 
the agencies or institutions are enable to 
respond to» or to defend themselves 
against, the parent's or student's 
allegations because they cannot release 
information to the government ofGcials 
without the parent's or student's written 
consent. 

Discussion: The Secretary 
understands the concerns of the 
commenters and has carefully 
considered whether provisions could be 
included in the regulations to address 
the problems. He has decided that the 
statute is specific in stating the 
conditions under which disclosure can 
be made without consent and that he 
has no authority to include the 
provisions proposed by the commenters. 

Change: None. 

Section 99.32 What recordkeeping 
requirements exist concerning requests 
and disclosures? 

Comment' A commenter suggested 
that the term *1ist'* be changed to 
**record'* in this section. The commenter 
indicated that as long as a record of 
requests for and disclosures of 
information is maintained, the form of 
the record is irrelevant. 

Discussion: The Secretary did not 
intend to prescribe the form of the 
record: the intent was to suggest a 
convenient way to maintain the 
information However, in order to 
conform to the statutory language, the 
term * record" will be used 

Cnangc' The term "record'" has been 
substituted for "list." 

Comment' One commenter stated that 
keeping a record of requests for 
disclosure is impractical and implies 
that a record must be kept even fcr 
requests that are d'^nied. The 
commenter also believed it impractical 
to require the record of disclosure to be 
kept with the education records of the 
student, inasmuch as most institutions 
maintain records m computenzed 
formats. Another commenter believed 
maintaining a record of disclosures 
without consent is self-incnmrnating. 
The commenter also stated that 
institutions should be free to establish 
their own retention schedule. 

Discussion- The student requires each 
educational agency and institution to 
maintain a record, kept with the 
education records of each stuaent. that 
will indicate all parties who have 
requested or obtained access to a 
student's education records* including 
those pp. ties to whom the statute 
permits disclosure without consent. 
While the statute states that the record 
should be kept with the eciucation 



tecords of a student, it does not inteod 
to require the agency or institution to 
keep it in one file or in one location. 
However, it does intend to require the 
agency or institution to make the record 
available to a parent or student as part 
of the parentis or students general 
access to the education records. Since 
parents or students should be able to 
learn of those parties interested in the 
records* the record of disclosure should 
be maintained as long as the agency or 
institution maintains records on the 
student. 
Cbonge: None. 

Comment A commenter asked 
whether the placement ofSce of an 
educational agency or institution ivouM 
be required to keep a list (record) of all 
parties to whom a student's credential 
files were sent if the student bad given a 
blanket consent to release his or her 
education records without specifying the 
individual parties. 

Discussion: The statutory and 
regulatory language require an agency 
or institution to maintain a record of 
each disclosure. 

Change: None. 

Comment- One commenter questioned 
the recordkeepmg requirement 
concerning disclosure and redisclosure 
of information to parties if prior written 
consent for disclosure is not required. 
An educational agency or institution 
may disclose informetion to a party if 
consent is not required with the 
understanding that that party may 
redisclosc the mformation to another 
party to whom information can be 
disclosed without consent. The agency 
or institution must keep a record of the 
parties to whom the disclosure and 
redisciosures are made and the 
legitimate educational interests all 
parties have m the records. The 
commenter believed the recordkeeping 
requirement places an undue burden on 
institutions and that most reasonable 
approach is to assert that no information 
may be redisclosed. 

Discussion, The Secretary did not 
intend Qn\ change in the recordkeeping 
requiremen At tne time the final 
regulations ^ere issued in 1976. the 
Department had considered whether 
student consent should be required if 
disclosure by a party excepted from the 
consent requirement is to another party 
excepted from the consent 
requirement — even though the 
institution could disclose information 
without consent to either excepted 
party. Tne Secretary' considered, for 
exi mple. whether an institution that 
disclosed information to the Department 
of Education under the Guaranteed 
Student Loan Program as permitted by 
the "financial aid" exception, would be 



required to tell the Department of 
Education not to make a future 
disclosure of that information to the 
bank that loaned the money under the 
program— ^ven though the bank could 
obtain the infonnation directly from the 
institution under the same exception. 

If the Department of Education could 
disclose the information freely to other 
excepted parties, there would be no 
harm cione to the consent requirement. 
However, the student would no longer 
have a means to discover all of the 
parties outside the institution who had 
had access to his or her records ^without 
consent To remedy this problem, the 
Secretary authorized an Institution to 
disdose information to excepted parties 
with the understanding it would be 
redisclosed to other excepted parties, 
but only If a record of access were kept 
for an of those parties. 

The Seo^tary did not Intend to 
impose a recordkeeping burden on 
educational institutions. Rather, the 
intent was to give a better 
understanding of the disclosure and 
recordkeeping requirement with regard 
to excepted parties. 

Section 99.34 What conditions apply to 
disdosure of information to other 
educational agencies or institutions? 

Comment' A commenter believed an 
example should be inserted in this 
section to specify that the phrase ^'is 
enrolled in or receives service from the 
other agency or institution" 
encompasses consortia, cross* 
enrollment. jomt*enrollment. wcrk< 
study, and coordination of such 
programs among postsecondar>' 
institutions and participating agencies 
and mstitutions. 

Discussion: The Secretary* believes 
the provision, ""s it now stands, can 
clearly be construed to encompass the 
examples included in the comment. 

Change: None. 

Comment: None. 

Discussion: The proposed regulations 
changed the definition of student to 
include former students in order to mai<e 
clear that most nghts accorded students 
in attendance also apply to former 
students, in cases where the provisions 
of a section do not apply to former 
students, the term ^'students in 
attendance** is used. The provision in 
this section that, in the proposed 
regulations, stated "an educational 
agency or institution may disclose an 
education record of a student to another 
educational agency or institution if the 
student is enrolled in or receives 
services from the other agency or 
institution" would extend the provision 
beyond the statutory authority and 
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would indicate that an ageu-iy or 
institution could disclose information on 
former r .udents without consent to 
•nothe.' agency or institution if the 
former student is enrolled in or receives 
services from the other agency or 
institution. 

Change.'The provision has been 
datiried to state that it applies only to 
students in attendance. 

Section 99.36 What conditions apply to 
disclosure of information in health and 
safety emergencies? 

Comments: One commenter believed 
that the regulations, in stating that the 
provisions of the section **shaU be 
strictly construed," rightly leaves it to 
the educational agency or institution to 
develop its own definition of emergency. 
The commenter viewed the revision as 
helpful to educational agencies and 
institutions and as a step to assure an 
appropriate deregulation and an 
appropriate recordkeeping process 
.within the institution on defining when 
an emergency may arise. Another 
commenter believed the factors that 
were removed from the health and 
safety emergency section in revising the 
regulations should be reinserted. The 
commenter believed that the statute 
specifically directs the Secretary to 
issue regulations concerning disclosure 
in a health or safety emergency and also 
believed that the criteria provided useful 
guidance. 

Discussion: the statute, in setting 
forth the conditions in which personally 
identifiable information from an 
education record or records can be 
disclosed without a parent's or student's 
consent states that "(such a disclosure 
may be made|. subject to regulations of 
the Secretary in coni.tction with an 
emergency, (to) appropriate persons if 
the knowledge of such information is 
necessary to protect the health or safety 
of the student or other persons.*' The 
regulations required that educational 
agencies or institutions include four 
specific criteria in the factors to be 
taken into account in determining 
whether personally identifiable 
information from the education records 
of a student could be disclosed under 
the section. 

The Secretary based his decision to 
remove the nonstatutorj- criteria from 
the regulations on his belief that 
educational agencies and institutions 
are capable of making those 
determinaHons vc-ithout the need for 
Federal rsguiition. it is the Secretary s 
opinion that Congress did not intend to 
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require that regulations be promulgated 
that would impose burdensome 
requirements on agencies and 
institutions. He believes the requirement 
that agencies and institutions strictly 
construe the provision fully meets the 
Congressional intent. Nothing in the 
statute or legislative history prohibits an 
agency or institution from considering 
the four specific criteria that heve been 
removed. 
Change: None. 

Section 99.37 What conditions apply to 
disclosing directory information? 

Comment' One commenter thought the 
use of the word **and** in the text of the 
first paragraph under the section was 
incorrect. 

Discussion: In the proposed 
regulations the word **and* was inserted 
in place of the word **or** in the phrase 
**• • • parents of students in 
attendance and eligible students in 
attendance * * •/* However, replacing 
the word **or** with the word **and** does 
not remove all possibility for 
misinterpreting the provision. As 
clarification, we note that in the phrase 
"parents of students in attendance.** thk 
word ^'students*' means students who 
are not eligible students. Thus, the 
educational agency or institution must 
notify both, all eligible students and the 
parents of all students who are not 
eligible students. 
Change: None. 
Comment: A commenter. a 
representative of a postsccondary 
educational institution, believed that the 
refusal that student's are ailovc'ed to 
exercise over the designation of 
directory information should be limited 
to the students* address and telephone 
number. The commenter indicated that 
the students' right of refusal has in some 
cases enabled students to commit 
fraudulent acts with a lessened chance 
of discover>'. 

Discusston:T\\e statute provides 
students the right to refuse to allow the 
educational agency or institution to 
designate any or all of the items of 
information about the directorj* 
information. 
Chani^e: None. 

Section 99.61 What responsibility does 
an educational agency or mstitutton 
have concerning conflict with State or 
local laws? 

Comment: One commenter believed 
the Department of Education should give 
some direction to State schools or 
institutions that are mandated by State 




Uw to allow a student to have access to 
confidential letters of recommendation 
to which the student under FERPA. has 
waived his or her right of access. The 
commenter indicated that if placement 
directors send a credential fiie that 
contains confidential letters of 
recommendation to schools or 
institutions in States that have those 
mandates, the schools or institutions 
will return the file on the basis that the 
confidentiality of the letters cannot be 
protected. 

Discussion: The Secretary is unable to 
advise State schools or institutions with 
respect to the laws of sach State. With 
respect to the Federal law, the statute 
provides that the access rights a^orded 
by the law shall not operate to make 
letters and statements of 
recommendation available to students 
in institutions of postsecondary 
education who have executed a valid 
waiver of the right to inspect and review 
the letters or statements. In 
implementing the law. the regulations 
provide that a postsecondary institution 
**does not have to permit** a student to 
inspect and review the letters and 
statements of recommendation provided 
the student has executed a valid waiver. 
Under these provisions, an educational 
agency or institution is not precluded 
from providing a student access to a 
letter or statement of recommendation. 
Therefore, if a State law requires that a 
State institution afford p student access 
to letters or statements of 
recommendation, the Federal law would 
not interfere, irrespective of whether the 
student has executed a valid wai' < of 
his or her right. 
Change: None. 

Section 99.64 What is the complaint 
procedure? 

Comment: A commenter proposed that 
the intended meaning of the word timely 
as it appears in the second paragraph of 
this section should be defined. 

Discussion- The Secretary has 
decided not to include a definition in the 
regulations for two reasons. First, the 
word appears only once in the 
regulations. Secondly, the meaning of 
the word would depend largely on the 
circumstances which are peculiar to 
each case. A complaint might involve 
complex circumstances and attempts by 
a complainant to resolve the issue 
independently that might reasonably 
have delayed the filing of the complaint 
Such 8 complaint would be considered 
timely Another complaint might involve 
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«n tDcgati^n « vidati«i ihai occurred 
many yem tgo «nd vras never ponrotd 
despite the full knowledge t)f ^e 
student. In thii case, the complaint 
would not be conildered timely. 
Change:fioTtt. 

Section 99M7 How does the Secretary 
enforce decisions? 

Comment' A cornmrnXtt believed the 
law should be changed ^o provide that 
the Secretary -may de-cide to withhold 
Federal funding under programs in 
addition to those administered by the 
Department of Education. 

Discussion. The Secretary has no 
authority to withhold Federal funds 
under programs in other Federal 
agencies. 

Change: None. 
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